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This document, created bthe End Domestic Abuse Wisconsin Wisconsin Coalition Againddomestic Violenca Legal Department, does not constitute
legal advice.

8813.128(2qg)(a) states that a foreign protection order shall be accorded full faith and credit by the tribunals in this state and shall be enforced as if
the order were an order of a tribunal of this state. A foreign protection order is a protection order issued by a tribunal [a court, agency, or other entity
of a state of the United States, the District of Columbia, Puerto Rico, the United States Virgin Islands, an American Indian tribe or band, or any
territory or insular possession subject to the jurisdiction of the United States, authorized by law to issue or modify a protection order] other than a
tribunal of this state. See §813.128(1q)(c), §813.128(1g)(q). A protection order is any temporary or permanent injunction or order issued by a
tribunal to prevent an individual from engaging in abuse, bodily harm, communication, contact, harassment, physical proximity, threatening acts, or
violence to another person, other than for support or custody orders. This term includes an injunction or order issued under the anti-stalking laws of
the issuing state. 8813.128(1g)(e). A foreign protection order or modification of the foreign protection order that meets the requirements under this
section has the same effect as an order issued under §8813.12, 813.122, 813.123 or 813.125, except that the foreign protection order or
modification shall be enforced according to its own terms. 8813.128(2qg)(b). See http://www.bwjp.org/our-work/projects/protection-orders.html for
more information.
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OVERVIEW

What is the
process to obtain
a restraining
order?

This information
is the same for all
types of
restraining
orders.

Filing a
restraining order
is usually a two-
step process. See
Question 13

QUESTIONS

Step One: Complete Petition for Temporary Restraining Order (TRO) and File

Filing a TRO is an ex parte proceeding. This means only one party is filing the
petition. Thus, the respondent does not need notice of the filing of the TRO
petition.

Once complete, take the TRO to the courthouse to file. Bring identification, as it
is required to file the petition.

After you give the petition to the clerk, you will be asked to wait while the
clerk finds a judicial officer to review the petition/make a decision. The judge
or circuit court commissioner will review the TRO petition. That person may ask
you questions. However, you might not see the person at all.

The court will grant/deny the TRO. If the judge or circuit court commissioner
does not meet with you, the court will have the clerk return the signed or denied
TRO to you.

If the TRO is granted, the clerk must provide the sheriff with a copy of the
TRO and injunction for service. The sheriff shall assist the petitioner with the
service. §8813.115, 813.12(6)(a), 813.122(9)(a), 813.123(8)(a), 813.125(59).

If the TRO is denied, and the petitioner requested an injunction hearing on
the TRO petition, the petitioner must provide the respondent with notice of
the injunction hearing. This means there is no TRO prior to the hearing.

The TRO process is complete when the petitioner does the following:

1. Complete the petition.

2.  File the petition with the court.

3. Wait while the court reviews the petition and grants or denies; if granted, court
sets a date/time for the injunction hearing.

4. Make sure the respondent has notice of the injunction hearing if a hearing
date is scheduled.

Step Two: Attend Injunction Hearing

The injunction hearing must happen within 14 days of issuance of the TRO
unless there is a one-time 14-day extension. If the extension is granted, be
sure that proof of service has been provided to the court prior to the new date of
the injunction hearing,

There is no injunction hearing unless the petitioner provides notice of the
hearing to the respondent. If the respondent cannot be located, the petitioner
can attend the injunction hearing to ask for an extension of the TRO to allow
service by publication for either a domestic abuse or harassment restraining
order. Service by publication is not possible for individuals at risk or child abuse
restraining orders.

Injunction hearings vary. Basic process:

1. Court asks who is present.

2.  Petitioner testifies.

3. Respondent can conduct cross-examination of the petitioner (ask questions
of the petitioner).

4.  Witnesses for petitioner testify; respondent can cross-examine.

5.  Petitioner can cross-examine respondent.

6. Witnesses for respondent testify; petitioner can cross-examine.

7. Testimony is sometimes limited to only what was stated in the petition.

8. Cross examination is to be limited to ONLY what was said by the party.

9. Common objectionstoquesti ons on cross examin
Afhearsay. o Allow the court to rule

The Injunction hearing is completed when:

1. Hearing is scheduled and service occurred.

2. The court conducts a hearing by asking questions or has parties/witnesses
testify.

3. Parties
present evidence.

4. If a GAL has been appointed, court hears GAL recommendation.

5. Court makes a decision to deny or grant order.

bring/give fAproofd about in

See §813.12, 8813.122, 8813.123, or §813.125.
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2. Who may
petition?

1. Adult victim against a
family member

2. Adult victim against a
household member

3. Adult victim against a
former spouse

4. Adult against an adult with
whom the petitioner has a
child in common

5. Adult against an adult with
whom the petitioner has or
had a dating relationship

6. Adult caregiver against an
adult underthec ar e g i
supervision

7. Adult guardian of an
incompetent individual.

§813.12(1)(am).

Note: The petitioner must be
the victim with the exception of
a guardian for an incompetent
person.

§813.12(5)(d).

Except for investigation or
prosecution of a crime, civil law
or municipal ordinance, an
adult is a person 18 years of
age or older.

§48.02(1d).

Except for investigation or
prosecution of a crime, civil law
or municipal ordinance, a child
is a person who is less than 18
years of age.

§48.02(2).

Child victim
Parent of child victim

PwbNE

Guardian of child victim.
§813.122(2)(a) for 1-4.
Guardian ad litemin a
matter involving a child
found to be in need of
protection or services.

§48.235(4)(a)6.

o

6. If a proceeding is brought

under 848.13 (child
alleged to be in need of
protection or services),
any party to or any
governmental or social
agency involved in the

proceeding. §48.25(6).

Note: There are two forms

for possible use when filing a

child abuse TRO petition.
Form CV-412 is most
commonly used. Form JC-
1690 is only used when the
child victim is involved in a
CHIPS (Children in Need of
Protection or Services)
action or when the
respondent is a child.
8848.13, (3), (11), 48.14(3).

Stepparent of child victim

1. Individual at risk
2. Any person acting
on behalf of an
individual at risk
3. An elder-adult-at-
risk agency on

behalf of an
individual at risk

4. Adult-at-risk agency
on behalf of an
individual at risk

Note: If the petition is
filed by a person other
than the individual at
risk, the petitioner shall
serve a copy of the
petition on the
individual at risk.
8813.123(2)(a).

(See Question 38.)

Note: If anyone other
than the individual at
risk petitions for the
restraining order, the
court must appoint a
guardian ad litem. (See
guestion #91.)

=

Any person who has
been harassed.

Child

Parent

Stepparent

Legal guardian of a
child. 8813.125(2)(b).
Guardian ad litem in a
matter involving a child
found to be in need of
protection or services.
§848.235(4)a, (6).

7. If aproceeding is
brought under §48.13
(child alleged to be in
need of protection or
services), any party or
any governmental or
social agency involved in
the proceeding.

§48.25(6).

Note: There are two forms
for possible use when filing
a harassment
TRO/injunction petition.
Form CV-407 is most
commonly used. Form JC-
1693 is only used when the
child victim is involved in a
CHIPS (Children in Need of
Protection or Services)
action or when the
respondent is a child.
8848.13, (3), (11).

aobhwn

o
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3. Against whom
may the
petitioner bring
an action?

=

Adult family member
Adult household
member

Adult former spouse
Adult with whom the
petitioner has a child
in common

Adult with whom the
petitioner has or had a
dating relationship
Adult caregiver 88
813.12(1)(am), (5)(a)2.

Except for investigation or
prosecution of a crime,
civil law or municipal
ordinance, an adult is a
person 18 years of age or
older.

848.02(1d).

Except for investigation or
prosecution of a crime,
civil law or municipal
ordinance, a child is a
person who is less than
18 years of age.

848.02(2).

1. Although §813.122 only
uses the term respondent, a
respondent can be an adult
or a child who engages in
child abuse. §848.14(10),
757.69(1)(Q)7.

2. Claim of emotional damage
can be brought against
parent, guardian or legal
custodian who has
neglected, refused or been
unable for reasons other
than poverty to obtain
necessary treatment or take
steps to ameliorate the

symptoms. 848.02(1)(gm).

Note: If the respondent is a
child, the court assigned to
exercise jurisdiction under
Chapter 48 (Chi
has exclusive jurisdiction & will
hear the TRO/injunction.
§48.14(10), §848.14(3),(11).

Note: If the respondent is a
child (or when the child victim is
involved in a CHIPS [Children in
Need of Protective Services]
petition), the petitioner should
use Form JC-1690 rather than
Form CV-412. This means the
hearing will be in the Chapter

48 court. §848.13(3), (11).

Person who has interfered
with, or based on prior
conduct of the person may
interfere with, an investigation
of the individual at risk, the
delivery of protective services
to the individual at risk under
§55.05, the delivery of
protective placement under
§55.06 or the delivery of
services to an elder adult at
risk under 846.90(5m); and
The interference complained
of, if continued, would make it
difficult to determine whether
physical abuse, emotional
abuse, sexual abuse,
treatment without consent
and unreasonable
confinement or restraint,
financial exploitation, neglect
or self-neglect has occurred,
is occurring, or may recur.
Person engaged in the
physical abuse, emotional
abuse, sexual abuse,
treatment without consent
and unreasonable
confinement or restraint,
financial exploitation, neglect,
harassment or stalking of an
individual at risk or the
mistreatment of an animal.
§813.123(4)(a)2.(a), (b).

Note: The respondent must be an

adult. §813.123(6)(b).

1. Adult who engages in
harassment.
2. Child who engages in
harassment. Although
8§813.125 only uses the
term respondent, a
respondent can be an
adult or a child who
engages in harassment.

§848.14(10),

757.69(1)(q),
813.125(5)(a)2.

Note: If the respondent is a
child, the court assigned to
exercise jurisdiction under
Chapter 48 (Cli
Code) has exclusive
jurisdiction & will hear the
TRO/injunction. 848.14(10),

§48.14(3),(11).

Note: If the respondent is a
child (or when the child
victim is involved in a CHIPS
[Children in Need of
Protection or Services]
petition), the petitioner
should use Form JC-1693
rather than Form CV-407.
This means the hearing will
be in the Chapter 48 court.
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4. What type of
abuse must be
alleged in the
petition to obtain
the TRO or
injunction?

Intentional infliction of
physical pain, physical
injury or illness; or
Intentional impairment
of physical condition;
or

Violation of 1st, 2nd or
3" degree sexual
assault under

§8940.225(1), (2) or
(3); or

Stalking under
8940.32;
8813.12(1)(am)4; or
Intentional damage to
physical property
belonging to the
individual (petitioner)
under 8943.01; or
Threat to engage in
conduct under 1, 2, 3,
4 and/or 5.
§813.12(1)(am)6.

Physical injury inflicted on child
by other than accidental
means; or

Sexual intercourse or sexual
contact under §940.225 (1%,
2d 31 or 4t degree sexual
assault), §948.02 (15t or 2nd
degree sexual assault of child),
or §948.025 (repeated acts of
sexual assault); or

Sexual exploitation of child; or
Permitting, allowing or
encouraging child to engage in
prostitution; or

Causing a child to view or
listen to sexual activity; or
Causing child to expose or
exposing genitals or pubic area
to child; or

Manufacturing
methamphetamines with child
physically present during
manufacture, in or on premises
of childds hom
vehicle located on premises of
childodés home,
circumstances in which a
reasonable person should
have known that manufacture
would be seen, smelled or
heard by child; or

Emotional damage; or

Threat to engage in conduct
above.
8§8813.122(1)(a);48.02(1)(a),

(b) to (gm).

€

o

Interference, or the potential
for interference based on
prior conduct of person, with
an investigation of individual
at risk, delivery of protective
services to the individual at
risk under 855.05, the
delivery of protective
placement under 855.06, or
the delivery of services to an
elder adult at risk under
846.90(5m);

The interference complained
of, if continued, would make it
difficult to determine whether
physical abuse, emotional
abuse, sexual abuse,
treatment without consent
and unreasonable
confinement or restraint,
financial exploitation, neglect,
or self-neglect has occurred,
is occurring or may recur.
Physical abuse, emotional
abuse, sexual abuse,
treatment without consent
and unreasonable
confinement or restraint,
financial exploitation, neglect,
harassment or stalking of an
individual at risk or the
mistreatment of an animal.
8813.123(4)(a)2.(a) and (b).

Striking, shoving, kicking, or

subjecting another to physical

contact or attempting or
threatening to do the same;

2. Engaging in course of conduct
or repeatedly committing acts
that harass or intimidate

another person & that serve

no legitimate purpose.

A legitimate purpose is one that is
protected or permitted by law, a
determination that must be left to
the fact finder, taking into account
all the facts and circumstances.
Welytok v. Ziolkowski, 312 Wis.2d
435, 455 citing Bachowski v.
Salamone, 139 Wis.2d 397, 408

(1987).

3. Child Abuse under §48.02.
(See §813.122 for the
definitions of child abuse
848.02 on this page, two
columns to the left.)

4, Sexual intercourse or sexual
contact under §940.225 (1%,
2"d, 31 or 4t degree sexual
assault)

5. Stalking under §940.32
(Intentionally engaging in a
course of conduct directed at
a specific person that would
cause a reasonable person
under similar circumstances to
suffer serious emotional
distress or fear of bodily

injury).

Note: Injunctions must be specific
as to the prohibited acts and
conduct in order for the person
being enjoined to know what
conduct must be avoided.
Bachowski, 139 Wis.2d. at 414.
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5. What must the
court find in
order to grant the
TRO?

1. The petition alleges
necessary facts as set
out in 8813.12(5)(a);
and

2. There are reasonable
grounds to believe the
respondent has
engaged in, or based
on prior conduct of the
petitioner and the
respondent, may
engage in domestic

abuse of the petitioner.

8813.12(3)(a); and

3. Petitioner is in
imminent danger of
harm. Blazel v.
Bradley, 698 F. Supp.
756 (W.D. Wis. 1988).

Note: A TRO may not be
dismissed or denied
because of the existence
of a pending action or of
any other court order that
bars contact between the
parties, nor due to the
necessity of verifying the
terms of an existing court
order. 8813.12(3)(aj).

1. The petition alleges

the necessary facts
set forth in
§813.122(6)(a); and
There are reasonable
grounds to believe
the respondent has
engaged in, or based
on prior conduct of
the child victim and
the respondent, may
engage in abuse of
the child victim.
8813.122(4)(a).

Reasonable grounds to
believe that the
respondent has interfered
with, or based on prior
conduct of the respondent
may interfere with, an
investigation of the
individual at risk, the
delivery of protective
services under 855.05 or a
protective placement
under 855.06, or delivery
of services to an elder
adult at risk under 846.90
(5m); and that the
interference complained
of, if continued, would
make it difficult to
determine whether
physical abuse, emotional
abuse, sexual abuse,
treatment without consent
and unreasonable
confinement or restraint,
financial exploitation,
neglect or self-neglect has
occurred, is occurring or
may recur.

Respondent engaged in
the physical abuse,
emotional abuse, sexual
abuse, treatment without
consent and unreasonable
confinement or restraint,
financial exploitation,
neglect, harassment or
stalking of an individual at
risk or mistreatment of an
animal. §813.123(4)(a)1,2

1. The petition alleges
the sufficient facts as
set forth in
8813.125(5)(a); and

2. There are reasonable
grounds to believe the
respondent has
engaged in
harassment with intent
to harass or intimidate
the petitioner.

Note: A TRO may not be
dismissed or denied
because of the existence
of a pending action or of
any other court order that
bars contact between the
parties, nor due to the
necessity of verifying the
terms of an existing court
order. 8813.125(3)(e).
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6. What is the
standard to issue
the TRO or the
injunction?

Court finds there are
reasonable grounds
to believe the
respondent has

1. Engaged in
domestic abuse of
the petitioner or,

2. Based on prior
conduct of the
petitioner and the
respondent, may
engage in
domestic abuse of
the petitioner.
§813.12(3)(a)2,
88813.12(4)(a) 1,
2,3

Court finds
reasonable grounds
to believe the
respondent has

1. Engaged in or,

2. Based upon prior
conduct of the child
victim and
respondent, may
engage in abuse of
the child victim.
8813.122(4)(a),
8813.122(5)(a).

Court finds reasonable
grounds to believe the
respondent has

1. Interfered or,

2. Based on prior conduct,
may interfere with
investigation of elder
adult at risk §46.90 or
adult at risk 855.043; or

3. Respondent has
interfered with the
delivery of protective
services or protective
placement after offer of
protective
services/placement had
been made to IAR or
elder adult at risk; or

4. Respondent has
engaged in or
threatened to engage
against IAR in physical,
emotional or sexual
abuse; treatment
without consent;
unreasonable
confinement or restraint;
financial exploitation;
neglect; harassment;
stalking; or mistreatment
of an animal connected
to IAR
88813.123(4)(a)1,2, 2.b,
§813.123(5)(a).

Court finds
reasonable grounds
to believe the
respondent has
engaged in
harassment with intent
to harass or intimidate
the petitioner.
8813.125(3)(a)2,
8813.125(4)(a)3.
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What can the
respondent be
ordered to do if a
TRO is issued?

Refrain from committing acts of
domestic abuse against the
petitioner.

2. Avoid the petiti
any other location temporarily
occupied by the petitioner or both.
However, if the petitioner &
respondent are not married, the
respondent owns the premises
where the petitioner resides & the
petitioner has no legal interest in
the premises, the court may order
the respondent to avoid the
premises for a reasonable length
of time until the petitioner

relocates & shall order the

respondent to avoid the new
residence for the duration of the

order.
3. Avoid contacting or causing any
person other tha

attorney or a law enforcement
officer to contact the petitioner
unless the petitioner consents in
writing.

4. Refrain from removing, hiding,
damaging, harming, mistreating,
or disposing of a household pet.

5.  Allow petitioner or family member
or household member of petitioner
to retrieve household pet.

6.  Allow petitioner out of family
wireless phone service contract
plan; petitioner may continue
using wireless telephone number.
§813.12(4q). Eff. 7/1/16.

7. Any combination of these
remedies.

8.  Any other appropriate remedy not
inconsistent with the remedies
requested in the petition.

§813.12(3)(a).

The court may only grant the remedies
requested or approved by the

petitioner. §813.12(3)(aj).

1. Avoid the chi
residence or any residence
temporarily occupied by the
child victim or both.

2. Avoid contacting or causing
any person other than a
partyds attor
the child victim unless the
petitioner consents in
writing and the court agrees
that the contact is in the
child viecti
§813.122(4)(a).

3. Refrain from removing,
hiding, damaging, harming,
mistreating, or disposing of
a household pet.

4. Allow petitioner or family
member or household
member of petitioner to
retrieve household pet.

5. Allow petitioner out of family
wireless phone service
contract plan; petitioner
may continue using wireless
telephone number.
8813.122(5c¢) Eff. 7/1/16.

mo

Note: Contact means knowingly
touching, meeting,
communicating, or being in
audio or visual contact.

§813.122(7).

Unless the individual at risk, guardian
or guardian ad litem consents in
writing and court agrees that contact is
in best interest of individual at risk,
respondent can be ordered to do one
or more of the following:

1. Avoid interference with an
investigation of elder adult at risk
under 846.90 or adult at risk
under §55.043, delivery of
protective services to individual at
risk under 855.05 or protective
placement of individual at risk
under 855.06, or delivery of
services to elder adult at risk
under 846.90(5m).

2. Cease engaging in or threatening
to engage in physical, emotional
abuse, sexual abuse, treatment
without consent, and
unreasonable confinement or
restraint, financial exploitation,
neglect, harassment, or stalking
of individual at risk or
mistreatment of an animal.

3. Avoid residence of individual at
risk or any other location
temporarily occupied by
individual at risk, or both.

4.  Avoid contacting or causing any
person other tha
attorney or law enforcement
officer to contact individual at
risk.

5. Refrain from removing, hiding,
damaging, harming, mistreating,
or disposing of a household pet.

6. Allow IAR, guardian, GAL, family
member, or household member
of IAR to retrieve household pet.

7.  Allow petitioner out of family
wireless phone service contract
plan; petitioner may continue
using wireless telephone number.
§813.123(5¢) Eff. 7/1/16.

8. Engage in any other appropriate
remedy not inconsistent with
remedies requested in petition.

9. 88813.123(4)(a)&(ar).

Avoid contacting or causing

any person other than a

partyobés attorn

enforcement officer to contact

petitioner wit
written consent.

2. Cease the harassment of
another person.

3. Avoid the harassment of
another person.

4. Avoid the peti
residence or any premises
temporarily occupied by the
petitioner or both.

5. Refrain from removing, hiding,
damaging, harming,
mistreating, or disposing of a
household pet.

6. Allow petitioner or family
member or household
member of petitioner to
retrieve household pet.

7. Allow petitioner out of family
wireless phone service
contract plan; petitioner may
continue using wireless
telephone number.
§813.125(4q) Eff. 7/1/16.

8. Any combination of these

remedies. §813.125(3)(a).

However, if the petitioner &
respondent are not married, the
respondent owns the premises
where the petitioner resides &
petitioner has no legal interest in
the premises, the court may order
the respondent to avoid the
premises for a reasonable length
of time until the petitioner relocates
& shall order the respondent to
avoid the new residence for the
duration of the order.

§813.125(3)(am).
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http://nxt.legis.state.wi.us/nxt/gateway.dll?f=templates&fn=default.htm&d=stats&jd=813.125(3)(am)

8. What will it cost
to file a petition?

No fee may be collected
to file the petition, to serve
the petition or for the cost
of travel to serve the
petition.

§8814.61(1)(d) and
8814.70.

However, fees for the cost
of filing a petition, service
of the petition and travel
to serve the petition may
be collected from the
respondent upon
conviction of violation of
the order.

§814.61(1)(d), 8814.70.

States which receive
VAWA funds [WI receives
VAWA funds] are subject
to a provision which
states that law
enforcement agencies are
to serve protection orders
on respondents without
payment of filing fees, or
costs associated with the
filing, by the victim. See
42 USC 3796q0-5, 42
USC 3796hh.

No fee may be collected to file
the petition, to serve the petition
or for the cost of travel to serve
the petition.

§814.61(1)(d).

However, fees for the cost of
filing a petition, service of the
petition and travel to serve the
petition may be collected from
the respondent upon conviction
of violation of the order.
§8814.61(1)(d), §814.70.

If a proceeding is brought under
848.13 [CHIPS action- Children
in Need of Protection or
Services], any party to or any
governmental or social agency
involved in the CHIPS
proceeding may petition the
court for a TRO or injunction &
no fee is required for the filing of
the petition.

States which receive VAWA
funds [WI receives VAWA
funds] are subject to a provision
which states that law
enforcement agencies are to
serve protection orders on
respondents without payment of
filing fees, or costs associated
with the filing, by the victim. See
42 USC 3796499g-5, 42 USC
3796hh.

No fee may be collected
to file the petition, to
serve the petition or for
the cost of travel to serve
the petition.

§8814.61(1)(d), §814.70.

However, fees for the
cost of filing a petition,
service of the petition and
travel to serve the petition
may be collected from the
respondent upon
conviction of violation of

the order. 88814.61(1)(d),
8814.70.

States which receive
VAWA funds [WI receives
VAWA funds] are subject
to a provision which
states that law
enforcement agencies
are to serve protection
orders on respondents
without payment of filing
fees, or costs associated
with the filing, by the
victim. See 42 USC
3796490-5, 42 USC
3796hh.

If a proceeding is brought under
§813.125 and does not allege
domestic abuse behavior as listed in
§813.12(1)(am)(1)-(6) or stalking
behavior in 8940.32, filing fee is
collected under §814.61(1); justice
information fee under §814.86(1); and
court support services fee is in
§814.85(1)(a). Minimum fee per
attempt under 8814.70. Counties may
charge higher fee under §814.705. Fee
for travel depends on size of the

county. §814.70(3).

Fees for cost of filing a petition or
service of petition shall be collected
from the respondent upon conviction of
violation of order. §814.61(1)(e).

No fee may be collected to file petition,
to serve petition, or for cost of travel to
serve petition when petition alleges
conduct that is same or similar by
§940.32 behavior listed in

§813.12(1)(am)(1)-(6).

States which receive VAWA funds [WI
receives VAWA funds] are subject to a
provision which states that law
enforcement agencies are to serve
protection orders on respondents
without payment of filing fees, or costs
associated with the filing, by the victim.
See 42 USC 379649-5, 42 USC
3796hh.

If a proceeding is brought under §48.13
[CHIPS action i Children in Need of
Protection or Services], any party to or
any governmental or social agency
involved in CHIPS proceeding may
petition court for TRO or injunction &
no fee is required for filing of petition.

§48.25(6).

A petitioner can file an affidavit of
indigency, CV-410, if appropriate, to
waive filing fees.
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9. Where can the
petition be filed
(venue)?

Venue is the
legally proper
place where a
particular case
should be filed or
handled. Venue
dictates where a
lawsuit can be
brought.

wnN e

County where respondent resides
County where cause of action
arose (where incident occurred)
County where petitioner is
temporarily residing 8801.50(5r).
Any county within a 100-mile
radius of the county seat of the
county in which the petitioner
resides or in any county in which
the petitioner is temporarily living
if the petitioner is any of the
following:

a.

b.

C.

a victim advocate (defined in
905.045(1)(e)),

an employee of the county
court system

a legal professional
practicing law (defined in
SCR 23.01),

a current or former law
enforcement officer (defined
in 102.475(8)(c))

the spouse of any of the
persons listed in (a)-(d)

a person who is currently or
has been in a dating
relationship, (defined in
813.12(1)(aq)), with or a
person who has a child in
common with a person listed
in (a)-(d)

an immediate family member
(defined in 97.605(4)(a)(2))
of a person listed in (a)-(d),
or a household member
(defined in 813.12(1)(c)) of a
person listed in (a)-(d).
§8801.50(5r) and (5s)(a)
through (h).

wnh e

County where petitioner resides

County where respondent resides
County where cause of action
arose (where incident occurred).
§801.50(5s).

Any county within a 100-mile
radius of the county seat of the
county in which the petitioner
resides or in any county in which
the petitioner is temporarily living if
the petitioner is any of the
following:

a.

b.

C.

a victim advocate (defined in
905.045(1)(e)),

an employee of the county
court system

a legal professional practicing
law (defined in SCR 23.01),
a current or former law
enforcement officer (defined
in 102.475(8)(c))

the spouse of any of the
persons listed in (a)-(d)

a person who is currently or
has been in a dating
relationship, (defined in
813.12(1)(aq)), with or a
person who has a child in
common with a person listed
in (a)-(d)

an immediate family member
(defined in 97.605(4)(a)(2)) of
a person listed in (a)-(d),

or a household member
(defined in 813.12(1)(c)) of a
person listed in (a)-(d).
§8801.50(5r) and (5s)(a)
through (h).

County where claim arose.

§801.50(2)(a).

County where defendant
(respondent) resides.
§801.50(2)(c).

Any county within a 100-mile
radius of the county seat of the
county in which the petitioner
resides or in any county in which
the petitioner is temporarily living
if the petitioner is any of the
following:

a.

b.

C.

a victim advocate (defined in
905.045(1)(e)),

an employee of the county
court system

a legal professional
practicing law (defined in
SCR 23.01),

a current or former law
enforcement officer (defined
in 102.475(8)(c

the spouse of any of the
persons listed in (a)-(d)

a person who is currently or
has been in a dating
relationship, (defined in
813.12(1)(aq)), with or a
person who has a child in
common with a person listed
in (a)-(d)

an immediate family
member (defined in
97.605(4)(a)(2)) of a person
listed in (a)-(d),

or a household member
(defined in 813.12(1)(c)) of a
person listed in (a)-(d).
§8801.50(5r) and (5s)(a)
through (h).

wn e

County where petitioner resides

County where petitioner resides

County where respondent resides
County where cause of action
arose (where incident occurred).
§801.50(5s).

Any county within a 100-mile
radius of the county seat of the
county in which the petitioner
resides or in any county in which
the petitioner is temporarily living
if the petitioner is any of the
following:

a.

b.

C.

a victim advocate (defined in
905.045(1)(e)),

an employee of the county
court system

a legal professional
practicing law (defined in
SCR 23.01),

a current or former law
enforcement officer (defined
in 102.475(8)(c

the spouse of any of the
persons listed in (a)-(d)

a person who is currently or
has been in a dating
relationship, (defined in
813.12(1)(aq)), with or a
person who has a child in
common with a person listed
in (a)-(d)

an immediate family member
(defined in 97.605(4)(a)(2))
of a person listed in (a)-(d),
or a household member
(defined in 813.12(1)(c)) of a
person listed in (a)-(d).
§8801.50(5r) and (5s)(a)
through (h).
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10. Are there other
jurisdiction
issues a court
must consider
beyond venue?

This information
is the same for all
types of
restraining
orders

Yes. A court must have jurisdiction in order to hear a case. Venue is one part of jurisdiction. In addition to venue, a court must also have subject
matter jurisdiction and personal jurisdiction before it can hear a case.

Subject Matter Jurisdiction( SMJ) is the authority of the court to hear particular
matter, o0 or the type of | awsui t yjudgmentlbyshe doertiisrvajd ahdinulléed..Restrdiningorders are faundlina c
sections 8§813.12, 813.122, 813.123 and 813.125 of the WI Statutes. Thus, because they are found in state law, Wisconsin courts have authority to
hear restraining ordercases.Un | i ke personal jurisdiction, the respondent cannot wa
willingness for the court to hear the case without it. Subject matter jurisdiction law is found in §801.04(1).

Personal Jurisdiction (PJ) is the authority to require a respondent to come into the state (WI) to defend against a lawsuit. When a case is brought,
the courtassumes PJexists-i t i s t he r etsp omhdeelnltedrsged uURJy. Determining if the court
domicile; consent; physical presence; and minimum contacts with Wisconsin.

Domicile: Wisconsin has PJ over all Wisconsin residents.

Consent: A court may decide a case when it does not have PJ if the respondent has waived PJ.

Physical Presence: If the respondent is present in the state at the time the summons and complaints are served on them, then Wisconsin has PJ
over the respondent.

Minimum Contacts: Wisconsin does have authority over a respondent from another state if the respondent has sufficient or minimum contacts with
Wisconsin. When the respondent only has contact with Wisconsin in a single act, the state has PJ over respondent only as related to that single act
or contact, but no PJ over unrelated claims.

Abuse Across State Lines: Wisconsin provides three ways to allow a court to exercise PJ over a respondent in a civil restraining order case
involving interstate abuse.

1. An act or threat outside the state has an adverse effecton pet i ti oner or member of petitioneros

a. part of an ongoing harassment pattern

b. the petitioner must currently reside in Wisconsin, and

c. respondent has had direct or indirect communicationwi t h t he petitioner or a member onf the g
d. the respondent has indicated a threat to the physical anlgohousahold. r
e. Note: (c) must occur while the petitioner or a member of poadini ti on

2. The petitioner or member of petitionerds family or ho waaceontbréatof has
respondent giving rise to petition. Can be found if respondent has had direct or indirect communication with the petitioner/me mber of p
family or householdorr espondent has indicated a threat to physical health or
These must occur while petitioner or member of petitioneros fami/l

3. PJpermissible under United States Constitution or Wisconsin Constitution. Court can exercise PJ within constitutional limit even if a specific
statute does not cover the situation. See 8801.05(11m)

Personal jurisdiction law is found in §801.05.

Once the petitioner has chosen the proper court system (via SMJ) in the proper state (via PJ), venue directs the petitioner as to where petitioner may
bring suit within the state. See Question 9.
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11. Does Wisconsin

recognize
restraining
orders from other
countries?

Note: Wisconsin
has full faith and
credit of
restraining orders
from tribes, U.S.
territories, orU.S.
possessions.

This information is
the same for all

types of
restraining orders.

Uniform Recognition and Enforcement of Canadian Domestic Violence Protection Order$\gxtonsin requires law enforcemer
officers to enforce Canadian domestic violemeetection orders as if they were ordered by a Wisconsin tribunal provided:

1. Presentation to the law enforcement officer of a record of a Canadian domestic violence protection order that identifi
both a protected individual and a respondent and on itefecin effect constitutes probable cause to believe that a valid
order exists. Wis. StaB13.1283(3)(bPR

2. If arecord of a Canadian domestic violence protection ordeotgpresented, a law enforcement officer may consider oth
information in determining whether there is probable cause to believe that a valid Canadian domestic violence prote
order existsWis. Stat. 813.1283(3)(c)

If a law enforcement officer determines that an otherwise valid Canadian domestic violence protection order cannot balenfo
because the respondent has not been notified of or served with the order, fieepthall notify the protected individual that the
officer will make reasonable efforts to contact the respondent, consistent with the safety of the protected individuahaogitterto
the protected individual and consistent with the safety of the undiial, the officer shall make a reasonable effort to inform the
respondent of the order, notify the respondent of the terms of the order, provide a record of the order, if available, to the
respondent, and allow the respondent a reasonable opportunitgdmply with the order before the officer enforces the ordéfis.
Stat. 813.1283(d)

If a law enforcement officer determines that an individual is a protected individualpfiicer shall inform the individual of availab
local victim services. Wis. St&tl3.1283(e)

A Canadian domestic violence protection order is enforceable by a triffuaibdf the following are true
1. The order identifies a protected individual and a respondent.
2. The order is valid and in effect.
3. The issuing court had jurisdiction over the parties and the subject matter under law applicable in the issuing court.
4. The orde was issued after any of the following:
a. The respondent was given reasonable notice and had an opportunity to be heard before the court issued the orde
b. In the case of an ex parte order, the respondent was given a reasonalde anot had or will have an opportunity to be
heard within a reasonable time after the order was issued, in a manner consistent with thibeighspdndent to
due process.
Wis. Stat. 813.1283(4) (c)
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Il. TEMPORARY RESTRAINING ORDERS (TRO)

12. How does a
petitioner file for
a TRO and/or
injunction?

1.

Petitioner locates
petitions online at CV-
402, or at domestic
violence or sexual
assault programs or
through the clerk of
courts office.

Petitioner completes
petition and files with the
clerk of courts office.
Once petitioner requests
a TRO, the court shall
issue or refuse to issue
the order.

If the TRO is not
granted, a hearing for
injunction shall be set
upon motion by either

party. 8813.12(2m).

Note: If the TRO is granted,
the order will set the date for
the hearing on an injunction.
§8813.12(3)(a)1, ()2, (c).

1. Petitioner locates
petitions online at CV-
412, or at domestic
violence or sexual
assault programs or
through the clerk of
courts office.

2. Petitioner completes
petition and files with the

1. Petitioner locates
petitions online at CV-
428, or at domestic
violence or sexual
assault programs or
through the clerk of
courts office.

2. Petitioner completes
petition and files with

1. Petitioner locates
petitions online at CV-
405, or at domestic
violence or sexual
assault programs or
through the clerk of
courts office.

2. Petitioner completes
petition and files with the

clerk of courts office.
Once petitioner requests
TRO, the court shall
issue or refuse to issue

the clerk of courts office.
Once petitioner requests
TRO, the court shall
issue or refuse to issue

clerk of courts office.
Once petitioner requests
TRO, the court shall
issue or refuse to issue

the order.

4. If the TRO is not granted,
a hearing for injunction
shall be set upon motion
by either party.
§813.122(3)(a).

Note: If the TRO is granted,

the order will set the date for
the hearing on an injunction.
§8813.122(3)(a),(4)(a)1,(a)2,
(c).

the order.

4. If the TRO is not
granted, a hearing for
injunction shall be set
upon motion by either

party. 8813.123(3)(Q).

Note: If the TRO is granted,

the order will set the date
for the hearing on an
injunction.
§§813.123(4)(a)1,(a)2,(c).

the order.

4. If TRO is not granted, a
hearing for injunction
shall be set upon motion
by either party if
domestic abuse under
§813.12(1)(am)(1)-(6) or
stalking behavior in
§940.32 is alleged in

petition. 8813.125(2m).

Note: If the TRO is granted,
the order will set the date for
the hearing on an injunction.
§8813.125(3)(a)1,(a)2,(c).
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13. What information
should be
included in a
petition?

Name of the petitioner and
that petitioner is the alleged
victim.

The petitioner is an adult.

Name of respondent and

that the respondent is an

adult.

Respondent engaged in or

based on prior conduct

may engage in domestic
abuse of the petitioner.

§813.12(5)(a).

If petitioner knows of any

other court proceeding in

which the petitioner is a

person affected by a court

order or judgment that
includes provisions
regarding contact with
respondent, petitioner must
indicate, if known:

a. Name or type of court
proceeding.

b. Date of court
proceeding.

c. Types of provisions
regarding contact with
petitioner and
respondent.

§813.12(5)(a)4.

1. Name of the petitioner and
child victim.

2.  Name of the respondent.

3. Respondent engaged in or
based on prior conduct may
engage in abuse of the child
victim.

4. If payment of child support is
requested, payment is
reasonable or necessary
based under §767.511.

5. If petitioner knows of any other
court proceeding in which the
petitioner is a person affected
by a court order or judgment
that includes provisions
regarding contact with
respondent, petitioner must
indicate, if known:

a. Name or type of court
proceeding.

b. Date of court proceeding.

c. Types of provisions
regarding contact with
petitioner and respondent.
§813.122(6)(a) 1-5

6. An order must include a
UCCJEA Affidavit if filed
against
a. A parent of the child;

b. Legal guardian of child;

c. Person who has court-
ordered visitation with the
child

Form GF-150 must be signed in the
presence of a notary public.

Name of the petitioner and
the individual at risk.
Name of the respondent and
that the respondent is an
adult.
Respondent interfered with or
based on past conduct may
interfere with an investigation
of: elder adult at risk; adult at
risk; delivery of protective
services to or a protective
placement of individual at
risk; delivery services to elder
adult at risk; or respondent
engaged or threats to engage
in abuse, financial
exploitation, neglect, stalking,
or harassment of an
individual at risk or
mistreatment of an animal.
§8813.123(6)(a),(6)(b),(6)(c)
If petitioner knows of any
other court proceeding in
which the petitioner is a
person affected by a court
order or judgment that
includes provisions regarding
contact with respondent,
petitioner is to indicate any of
the following if known:
a. Name or type of court
proceeding.
b. Date of court proceeding.
c. Types of provisions
regarding contact with
petitioner and
respondent.
§813.123(6)(d).

w N

Name of the person who
is the alleged victim.
Name of the respondent.
Respondent has
engaged in harassment
with intent to harass or
intimidate the petitioner.
§813.125(5)(a).
If petitioner knows of any
other court proceeding in
which the petitioner is a
person affected by a
court order or judgment
that includes provisions
regarding contact with
respondent, petitioner
must indicate, if known:
a. Name or type of
court proceeding.
b. Date of court
proceeding.
c. Types of provisions
regarding contact
with petitioner and
respondent.

§813.125(5)(a).
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14. Can a petitioner
skip filing a TRO
and file for an
injunction only?

Yes. The petitioner
always has the right to
skip filing a TRO, and in
some cases the petitioner
may only have an
injunction hearing. For
example, if the petitioner
is unable to successfully
file for a TRO because
they cannot show they are
in imminent danger, they
may decide to
immediately go to the
injunction stage.

§813.12(2m).

Yes. The petitioner
has the right to skip
filing a TRO, and in
some cases the
petitioner may only
have an injunction
hearing.
8813.122(3)(a).

Yes. The petitioner
has the right to skip
filing a TRO, and in
some cases the
petitioner may only
have an injunction
hearing.
8813.123(3)(a).

Yes and No.

Yes: The petitioner can skip filing a
TRO and only have an injunction
hearing for personal safety (fee
waiver) harassment cases.
8813.125(2m), §814.61(1).

The petitioner can skip filing a
TRO if the petition alleges
domestic abuse behavior under
§813.12(1)(am)(1)-(6) or stalking
behavior under §940.32.
§814.16(1)(e).

No: In non-personal safety (non-
fee waiver) harassment cases
the petitioner cannot skip filing
a TRO. In addition, if TRO is
denied, there is no right to an
injunction hearing.

See Question 8 for more
information about fee waiver v.
non-fee waiver harassment cases.

15. Must a petitioner
tell the court
about other no
contact orders
between the
petitioner and the
respondent?

Yes. If the petitioner knows of any
other court proceeding in which the
petitioner is a person affected by a
court order or judgment that
includes provisions regarding
contact with the respondent, the
petitioner should include that
information (including type, date,
and specific provisions of the no
contact order) on the petition.

§813.12(5)(a)4.

The court may not dismiss or deny
the petition for either the TRO or
injunction based on the existence
of other no contact orders between
the parties.
§8813.12(3)(aj)&(4)(ai).

Yes. If the petitioner knows of
any other court proceeding in
which the petitioner is a person
affected by a court order or
judgment that includes
provisions regarding contact
with the respondent, the
petitioner should include that
information (including type,
date, and specific provisions of
the no contact order) on the

petition. 8813.122(6)(a)5.

Yes. If the petitioner knows of
any other court proceeding in
which the petitioner is a person
affected by a court order or
judgment that includes
provisions regarding contact
with the respondent, the
petitioner should include that
information (including type,
date, and specific provisions of
the no contact order) on the
petition.

§813.123(6)(d).

Yes. If the petitioner knows of any
other court proceeding in which the
petitioner is a person affected by a
court order or judgment that
includes provisions regarding
contact with the respondent, the
petitioner should include that
information (including type, date,
and specific provisions of the no
contact order) on the petition.

§813.125(5)(a)4.

The court may not dismiss or deny
the petition for either the TRO or
injunction based on the existence
of other no contact orders between
the parties.
§8813.125(3)(e)&(4)(ay).
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16.Can t he v
address be kept
confidential on
the TRO petition?

Yes. Petiti
may not be disclosed on
the petition, TRO or
injunction. However,
petitioner shall provide the
clerk of court the
petitioneros
he or she files (CV-502).
The clerk shall maintain
petitionerds
confidential file.

§813.12(5m).

(O

Yes. Neither the petitioner nor the child
victimés address maq
the petition, TRO or injunction.

However, petitioner shall provide the
clerk of court the
all eged child viecti
or she files a petition. The clerk shall
maintain the addresses in a confidential

manner. 8§813.122(5q).

Any record of action under §813.122 is
confidential and is only available to the
parties, their attorneys, a guardian ad
litem, court personnel, the child victim,
law enforcement and any applicable
court upon appeal. A record may be
available to any other person as
required by law, as necessary to effect
service, or upon a court order for good
cause shown. §813.122(3)(bq).

Yes. Neither the petitioner
nor the indiyv
address may be disclosed
on the petition, TRO or
injunction. However,
petitioner shall provide the
clerk of <cour
and the indiyv
address when he or she
files a petition. The clerk
shall maintain the
addresses in a confidential

manner. 8813.123(5q).

Yes. Petitio
may not be disclosed on
the petition, TRO or
injunction. However,
petitioner shall provide
clerk of court with
petitioneros
he or she files (CV-502).
The clerk shall maintain
petitionerds
confidential file.

§813.125(5m).

17. Can a petitioner
include his or her
children or family
members on a

TRO petition?

No. Petition may only include:

1. Name of the petitioner and that
the petitioner is the alleged victim;
and

2. The victim is an adult; and

3. The name of respondent and the
respondent is an adult.
§813.12(5)(a).

4. Each person who is an eligible
victim must file his/her own
petition. However, the court may
hear two petitions at the same
injunction hearing, if the
respondent is the same person.

§813.127.

Yes. The petition may include:

1. Name of petitioner and child victim;
and
2. Name of respondent.

§813.122(6)(a).

Note: An action under this section may
pertain to more than one child victim.

§813.122(3)(c).

Court may hear two petitions at same
injunction hearing, if respondent is
same person. §813.127.

No. Petitioner may only include:

1. Name of petitioner and individual
at risk; and

2. Name of respondent and that
respondent is an adult.
§813.123(6)(a),(b).

3. Each person who is eligible victim
must file his/her own petition.
However, court may hear two
petitions at same injunction
hearing, if respondent is same
person. §813.127

No. The petitioner may only include:

1. Name of the person who is the
alleged victim; and

2. Name of the respondent.
§813.125(5)(a).

3. Each person who is an eligible
victim must file his/her own
petition. However, the court may
hear two petitions at the same
injunction hearing, if the
respondent is the same person.
§813.127.

18. Is notice required
for the court to

issue a TRO?

This information
is the same for all
types of
restraining
orders.

No. Notice need not be given to the respondent before issuing a TRO.
8813.12(3)(b), 8813.122(4)(b), 8813.123(4)(b), 8813.125(3)(b).
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19.

How long is a
TRO in effect?

This information
is the same for all
types of
restraining
orders.

Until a hearing is held on the issuance of an injunction, which shall be within 14 days after the TRO is issued, unless an
extension is granted.
88813.12(3)(c), 813.122(4)(c), 813.123(4)(c), 813.125(3)(c)..

Court can only extend TRO once for 14 days.
Hill v. D.C., 2014 W1 App 99 (filed 9 Sept. 2014) (ordered published 29 Oct. 2014)

20.

When can the
court extend a
TRO?

This information
is the same for all
types of
restraining
orders.

The time may be extended upon:

1. Written consent of parties; or

2. Once for 14 days upon a finding that the respondent has not been served with a copy of the TRO although the
petitioner has exercised due diligence; or

3. If there is a substitution of judge under §801.58(2m).

§813.12(3)(c), §813.122(4)(c), 8813.123(4)(c), 8813.125(3)(c)

21.

May the court
extend a TRO and
not rule on the
injunction?

This information
is the same for all
types of
restraining
orders.

No. A judge or court commissioner may not extend the TRO in lieu of ruling on the issuance of
an injunction.

§813.12(3)(c), 8813.122(4)(c), §813.123(4)(c), §813.125(3)(c)

22.

Can the court
issue a dual
TRO?

This information
is the same for all
types of
restraining
orders.

No. A TRO may be entered only against respondent named in the petition.

§813.12(3)(b), 8813.122(4)(b), 8813.123(4)(b), 8813.125(3)(h).
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23. Who can have
contact with the
petitioner on
behalf of the
respondent?

This information
is the same for all
types of
restraining
orders.

Only | aw

enf orcement

and/ or t he

§813.12(3)(a), §813.122(4)(a), §813.123(4)(ar)4., 8813.125(3)(a)

respondent O

24. If the petitioner
files a domestic
abuse TRO, can
the court allow
the petitioner to
enter a
stipulation to
convert the
petition to a
harassment
TRO?

If the parties enter a
stipulation to convert a
petition for TRO or injunction
to a harassment TRO or
injunction, the court may not
approve unless:

1. Either/both parties
submit an oral request
on record explaining the
reason for conversion
request; and

2. The court addresses
petitioner personally to
determine petitioner
entered stipulation
voluntarily and with
understanding of the
differences between the
orders.

§§813.12(59),(a),(b).

Note: The WI Office of
Court Operations has
materials for the judiciary as
to the differences between
the orders.

8813.122 does not
address this issue.

8813.123 does not
address this issue.

8813.125 does not
address this issue.
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25. If the court
denies the
request for a
TRO, is an
injunction
hearing still
possible?

Yes. If a TRO is not requested,
or if the court does not issue a
TRO, a date for an injunction
hearing shall be set by the
court upon motion by either
petitioner or respondent.

§813.12(2m).

Note: CV-402, to file for a TRO
and/or injunction; if the TRO is

denied, the court will complete

CV-446 to assign an injunction

hearing date.

Note: Effective April 1, 2018,
all TROs/injunctions that are
denied or dismissed will only
appear on Wisconsin Circuit
Court Access (WCCA) for two
years from the date of
denial/dismissal. Clerks are
required to maintain the file at
the courthouse for twenty
years.

Yes. If a TRO is not requested,
or if the court does not issue a
TRO, a date for an injunction
hearing shall be set by the court
upon motion by either petitioner
or respondent.

§813.122(3)(a).

Note: CV-412, to file for a TRO
and/or injunction; if the TRO is
denied, the court will complete
CV-447 to assign an injunction
hearing date.

Note: Effective April 1, 2018, all
TROs/injunctions that are
denied or dismissed will only
appear on Wisconsin Circuit
Court Access (WCCA) for two
years from the date of
denial/dismissal. Clerks are
required to maintain the file at
the courthouse for twenty years.

Yes. If a TRO is not requested,
or if the court does not issue a
TRO, a date for an injunction
hearing shall be set by the
court upon motion by either
petitioner or respondent.

§813.123(3)(a).

Note: CV-428, to file for a
TRO and/or injunction; if the
TRO is denied, the court will
complete CV-448 to assign an
injunction hearing date.

Note: Effective April 1, 2018,
all TROs/injunctions that are
denied or dismissed will only
appear on Wisconsin Circuit
Court Access (WCCA) for two
years from the date of
denial/dismissal. Clerks are
required to maintain the file at
the courthouse for twenty
years.

Yes and No. Yes, IF a TRO is not
requested, or if court does not issue a
TRO, a date for an injunction hearing
shall be set by the court upon motion
by either petitioner or respondent if one
of the following conditions applies:

1. The petitioner alleges domestic
abuse behavior [from
§813.12(1)(am)(1)-(6)] in the TRO
petition; or

2. The petitioner alleges stalking
behavior [as defined in §940.32] in
the TRO petition. §813.125(2m).

No, IF a non-fee waiver harassment
case; petitioner cannot skip filing a
TRO. If TRO is denied, there is no right
to an injunction hearing.

Note: CV-405, to file for a TRO and/or
injunction; if the TRO is denied, the
court will complete CV-449 to assign
an injunction hearing date.

Note: Effective April 1, 2018, all
TROs/injunctions that are denied or
dismissed will only appear on
Wisconsin Circuit Court Access
(WCCA,) for two years from the date of
denial/dismissal. Clerks are required to
maintain the file at the courthouse for
twenty years.

26. Does the firearm
surrender law
apply when a
TRO is issued?

No. It only applies when an injunction is
granted.

8813.12(4m)(a)(2).

No. It only applies when an injunction is
granted.

8813.122(5m)(a)2.

No. It only applies when an injunction
is granted.

§813.123(5m)(a).

No. It only applies when an injunction is
granted.

§813.125(4m)(a).

27. Can the court
order law
enforcement to
assist in gaining
physical
possession of a
home after the
TRO is granted?

Yes. The court shall order the sheriff to
accompany the petitioner & assist in
placing him or her in physical
possession of his or her residence
upon request by the petitioner.

§813.12(6)(a).

Hayen v. Hayen, 232 Wis.2d 447 (Ct.
App. 1999).

§813.122 does not contain
language to address law
enforcement assisting the
petitioner in placing him or her
in physical possession of his or
her residence.

§813.123 does not contain
language to address law
enforcement assisting the
petitioner in placing him or her
in physical possession of his or
her residence.

Yes. The court shall order the
sheriff to accompany the petitioner
& assist in placing him or her in
physical possession of his or her
residence upon request by the

petitioner. §813.125(5g)(c).
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[ll. SERVICE OF TRO/INJUNCTION

28.

After a TRO is
issued, is it
necessary to
serve the TRO on
the respondent?

Yes. The petitioner serves
upon the respondent a copy or
summary of the petition and
notice of time of the injunction
hearing.

§813.12(4)(a)2.

The court shall advise
petitioner of right to serve the
respondent by published
notice. §813.12(3)(d).

Yes. The petitioner must
serve upon the respondent
a copy of the petition and
notice of the time of the
injunction hearing.
8813.122(5)(a)2.

Yes. The petitioner must
serve the respondent a
copy of the petition and
notice of the time for
hearing on the issuance
of the injunction.
8813.123(5)(a)2.

Yes. The petitioner serves the
respondent a copy of the TRO
and notice of the time for the
hearing on the issuance of the
injunction.

§813.125(4)(a)2.

The court shall advise
petitioner of right to serve the
respondent by published
notice. §813.125(3)(d).

29.

Does the law
mandate a law
enforcement
officer to make
an arrest for
violation of a
TRO?

This information
is the same for all
types of
restraining
orders.

Yes, if:

1. Presented with court order or law enforcement officer verifies a court order exists;

2. Officer has probable cause to believe person has violated court order.

8813.12(7)(am), 8813.122(10)(am)., 8813.123(9)(am), 8813.125(6)(am).

and

30.

Is the TRO voided
if respondent is
admitted into the

No. The TRO is not voided if
the respondent is admitted into
a dwelling that the order directs

8§813.122 does not contain
language to address this
issue.

§813.123 does not
contain language to
address this issue.

§813.125 does not
contain language to
address this issue.

enforced if other
no contact orders
exist?

despite the existence of any
other criminal or civil order
restricting or prohibiting
contact. §813.12(6)(d).

address this issue.

home or if him or her to avoid.
petitioner §813.12(3)(c).
contacts
respondent?
31. Can a TRO be Yes. A TRO is enforceable 8813.122 does not 8813.123 does not Yes. A TRO is enforceable

address this issue.

despite any other criminal or
civil order restricting or
prohibiting contact.
8813.125(5q)(d).
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Yes. The petitioner serves upon the

32. After aTRO is

issued. is it respondent a copy or summary of the
’ petition and notice of time of the
necessary to injunction hearing.

serve the TRO on | §813.12(4)(a)2.
the respondent?
The court shall advise petitioner of right
to serve the respondent by published
notice. §813.12(3)(d).

Yes. The petitioner serves
upon the respondent a copy
of the petition and notice of
the time of the injunction
hearing. 8813.122(5)(a)2.

Yes. The petitioner must serve

the respondent a copy of the
petition and notice of the time
for hearing on the issuance of
the injunction.

§813.123(5)(a)2.

Yes. The petitioner serves the
respondent a copy of the TRO and
notice of the time for the hearing on the
issuance of the injunction.

§813.125(4)(a)2.

The court shall advise petitioner of right
to serve the respondent by published
notice. §813.125(3)(d).

33. How does the 1. The clerk shall forward the
petitioner serve documents to the sheriff and the
sheriff shall assist in serving them.

the TRO or §813.12(6)(aq).
injunction on the 2. The court shall inform petitioner in
respondent? writing petitioner should contact

sheriff to verify proof of service of
petition. §813.12(2)(a).

3. At petitioneros
petitioner may use a private
process server. §8813.12(6)(a);
See §801.11 for info on private
service.

4.  If court extends time for a hearing
& petitioner files an affidavit with
court stating, personal service by
sheriff or private server was
unsuccessful because respondent
is avoiding service by
concealment or otherwise,
petitioner may serve respondent
by publication of summary of
petition as a class 1 notice & by
mailing or sending facsimile of
summary. If mailing address or
facsimile number cannot by
ascertained with due diligence,
they may be omitted.

§813.12(2)(a).

Note: If respondent has been served
with a copy of petition and notice of
time for hearing under §813.12(4)(a)2,
respondent has constructive
knowledge of existence of injunction,
regardless of whether respondent has
been served with copy of injunction.
§813.12(7)(c).

1. The clerk shall forward the
documents to the sheriff
and the sheriff shall assist
in serving them.
§813.122(9)(a). The court
shall inform petitioner in
writing that petitioner should
contact sheriff to verify
proof of service of the
petition. §813.122(2).

2. 8813.122 does not address
the issue of private service.
However, private service is
possible. See §801.11.

Note: If the respondent has
been served with a copy of the
petition and notice of the time
for hearing under
§813.122(5)(a)2, the
respondent has constructive
knowledge of the existence of
the injunction, regardless of
whether the respondent has
been served with a copy of the

injunction. §813.122(10)(c).

1.

The clerk shall forward the
documents to the sheriff
and the sheriff shall assist
in serving them.
§813.123(8)(a). The court
shall inform petitioner in
writing that petitioner
should contact sheriff to
verify proof of service of
the petition.
§813.123(2)(a).

§813.123 does not
address the issue of
private service. However,
private service is possible.
See §801.11.

Note: If the respondent has
been served with a copy of the
petition and notice of the time
for hearing under
8813.123(5)(a)2,, respondent

has constructive knowledge of
existence of injunction,
regardless of whether
respondent has been served
with a copy of injunction.

§813.123(9)(c).

1. The clerk shall forward the
documents to the sheriff and the
sheriff shall assist in serving them.
§813.125(50)(cm). The court shall
inform petitioner in writing
petitioner should contact sheriff to
verify proof of service of petition.
§813.125(2)(a).

2. At petitionerds
may use a private process server.
§813.125(5qg)(c), See also
§801.11.

3. If court extends time for hearing &
petitioner files an affidavit with
court stating that personal service
by sheriff or a private server was
unsuccessful because respondent
is avoiding service by
concealment or otherwise,
petitioner may serve respondent
by publication of summary of
petition as a class 1 notice & by
mailing or sending facsimile of
summary. If mailing address or
facsimile number cannot by
ascertained with due diligence,
they may be omitted.

§813.125(2)(a).

Note: If respondent has been served
with copy of petition and notice of time
of hearing under § 813.125(4)(a)2,
respondent has constructive
knowledge of existence of injunction,
regardless of whether respondent has
been served with a copy of injunction.

§813.125(6)(c).
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34. Is law While other counties/states are not mandated to provide service, if one WI county receives a restraining order from another W1 county which needs to be served, they
enforcement in generally will and do assist each other. All states which receive VAWA funds are subject to a provision which states that law enforcement agencies are to serve
another protgction orders on respondents v_vithout_p_ayrr_]e_nt of fiIing or ser\_/ice fees by the victim. See 42 USC 3796g4g-5, 42 USC 3796hh. This provision speci_fically appli_es to

WI since WI gets VAWA funds. This provision is in compliance with the STOP grants and CDS (formerly Grants to Encourage Arrest) grants, both which WI receives.
county/state Federal law says victims are not to bear any costs associated with the filing, issuance, registration, modification, enforcement, dismissal, withdrawal or service of a
mandated to protection order for any victim of domestic violence, dating violence, sexual assault or stalking whether issued inside or outside the State, tribe or local jurisdiction.
provide service? Thus, since WI counties are subject to this law, they will usually provide service for an order from another county as a professional courtesy and not charge the other
county or county law enforcement agency for this service.
This information | state law also states counties cannot charge the victim for service fees.
is the same for all | §813.12(6), §813.122(9), §813.123(8), §813.125(5).
types of . . . o . .
restraining Whet her a not her o state wi Il p r ows rdgerdmgee_'rvy:e of it ofiseate estrdirsng mrders.tlt_ maytalsosde_pan'd endhe polices and
procedures of a particular county in that state. Again, federal legislation states that victims are not to be charged for the service of protection orders. As a result, most
orders. states will assist another state in service of the restraining order without any cost to that law enforcement agency to comply with the spirit of the federal legislation. Law
enforcement agencies may wish to have a Memo of Understanding (MOU) between themselves and any other agency with whom they regularly do business to clarify
this issue.
An advocate may wish to contact the sheriff in the other county or the person who provides service in the other state to ask about the policy and procedures and to ask
that law enforcement agency to assist with service of the restraining order in keeping with federal law.

35. What can the 1. As a professional courtesy, counties and states usually provide service of restraining orders for another county or state because of
petitioner or the federal legislation noted in Question 34 above. Contact the law enforcement agency to be certain they are aware of this
advocate do if federal law.
law enforcement | 2. Encourage the agencies within the state or county who are not providing this service to develop a Memo of Understanding (MOU)
in another to be certain service does occur without causing hardship to the petitioner which is in violation of the spirit of federal law.
county/state will 3. Contact the point person in the state in which the law enforcement agency is not providing service or wishes to charge for service
not provide to ask them to speak to the law enforcement agency about the federal law, its intent and its spirit. The point person for distribution
service or wishes of VAWA funds can be obtained through the National Center on Protection Orders and Full Faith & Credit.
to charge for 4 While a petitioner may hire a private process server t on[Seenrn
service of the §813.12(6)(a), 8813.125(50)(c)] is designed for situations in which the petitioner chooses a private process server for reasons
restraining known only to the petitioner. It is a violation of the federal law to force a petitioner to use and pay for a private process server
order? because federal law says victims are not to bear any costs associated with the filing, issuance, registration, modification,

enforcement, dismissal, withdrawal or service of a protection order for any victim of domestic violence, dating violence, sexual
This information assault or stalking whether issued inside or outside the State, tribe or local jurisdiction. See §813.12(6) , 8813.122(9) §8813.123(8),
is the same for all §813.125(5q).
types of
restraining
orders.

36. What information | The notice shall include the time The notice shall include the time for | The notice shall include the time 1. Notice shall include time for
must be included | for the hearing on the issuance of | the hearing on the issuance of the | for the hearing on the issuance of ) If}earinr)?'on iSSl_Ja_nceth injunc:tion-
in the TRO/Notice | the injunction. injunction. the injunction. : czfnoglsészgc?:rIrrggggricc)ig’n(t:%t to
of Hearing to the §813.12(4)(a)2. §813.122(5)(2)2. §813.123(5)(a)2. possess a firearm while injunction
respondent? is in effect. §813.125(4)(a)2.
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37. Is it possible to
provide notice of
a TRO and/or
injunction by
service of
publication?

Yes. A summary of the petition
may be published as a class 1
notice when the respondent is
avoiding service. The publication
shall include the name of the
petitioner and respondent, notice
of the temporary restraining order,
and notice of the date, time, and
place of the hearing regarding the

injunction. §§813.12(2)(a);
§985.07.

See Question 37 for service by
publication instructions.

8813.122 does not address
this issue.

§813.123 does not address this
issue.

Yes. A summary of the petition
may be published as a class 1
notice when the respondent is
avoiding service. The publication
shall include the name of the
petitioner and respondent, notice
of the temporary restraining order,
and notice of the date, time, and
place of the hearing regarding the

injunction. §8813.125(2)(a);
§985.07.

See next question for service by
publication instructions.
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38. What is the
process to
provide service
by publication?

Mail or fax the court documents that would
have been personally served (including
the order to appear at the rescheduled
injunction hearing)
post-office address or fax number if the
address or fax number is known or can be
ascertained with due diligence. Complete
the Publication Affidavit of Mailing or
Facsimile (CV-506). This form must be
signed in front of a notary public and
notarized. The completed Affidavit will be
filed with the court at the rescheduled
injunction hearing.

Determine which newspapers print Class
1 legal notices. (For a list of newspapers
organized by county, go to the following
link: http://vendornet.state.wi.us and click
AGeneral Procur eiment
AlLegal Notice iRates,
ANewspapers Certifie
Not i A€Ckss ] notice only needs to
be printed once. §985.07(1).The
publication must bly
to give notice in the area or to the person
affected. o A985.02(1
include: name of respondent and name of
petitioner; notice of TRO; notice of the
date, time, & place of injunction hearing.
§813.12(2)(a).

Provide the required information to the
newspaper in the form required. Call the
newspaper to learn: fee for Class 1 notice;
if the newspaper has a standard form for a
Class 1 notice or if the petitioner creates
their own form; how the newspaper
wishes to receive the notice; when the
notice will be published; and when and
how the petitioner will receive an affidavit
or proof of publication. If petitioners are
required to create their own form to
provide notice to the paper, they can use
Publication Notice (Domestic Abuse
Injunction Hearing) (CV-417) for domestic
abuse restraining order cases and
Publication Notice (Harassment Injunction
Hearing) (CV-505) for harassment
restraining order cases.

Once the legal notice is published, the
newspaper will send an affidavit of
publication to the petitioner. If the affidavit
does not include a copy of the notice, the
petitioner must locate a copy of the legal
notice. For the hearing, the petitioner must
provide the affidavit of publication and
attach a copy of the notice. §985.12. The
petitioner should also provide the
Publication Affidavit of Mailing or
Facsimile (CV-506). If the petitioner is
unable to obtain proof of service by
publication before the injunction hearing,
the court will likely deny the injunction.

8813.122 does not address
this issue.

8813.123 does not address
this issue.

Mail or fax the court documents that would

have been personally served (including
the order to appear at the rescheduled
injunction hearing)
post-office address or fax number if the
address or fax number is known or can be
ascertained with due diligence. Complete
the Publication Affidavit of Mailing or
Facsimile (CV-506). This form must be
signed in front of a notary public and
notarized. The completed Affidavit will be
filed with the court at the rescheduled
injunction hearing.

Determine which newspapers print Class
1 legal notices. (For a list of newspapers
organized by county, go to the following
link: http://vendornet.state.wi.us and click
AGeneradr @ment | hfor
AlLegal Noti ce iRates,
ANewspapers Certifie
Not i A€kss )] notice only needs to
be printed once. §985.07(1).The
publication must be
to give notice in the area or to the person
af fected. 0 A985.02(1
include: name of respondent and name of
petitioner; notice of TRO; notice of the
date, time, & place of injunction hearing.
§813.12(2)(a).

Provide the required information to the
newspaper in the form required. Call the
newspaper to learn: fee for Class 1 notice;
if the newspaper has a standard form for a
Class 1 notice or if the petitioner creates
their own form; how the newspaper
wishes to receive the notice; when the
notice will be published; and when and
how the petitioner will receive an affidavit
or proof of publication. If petitioners are
required to create their own form to
provide notice to the paper, they can use
Publication Notice (Domestic Abuse
Injunction Hearing) (CV-417) for domestic
abuse restraining order cases and
Publication Notice (Harassment Injunction
Hearing) (CV-505) for harassment
restraining order cases.

Once the legal notice is published, the
newspaper will send an affidavit of
publication to the petitioner. If the affidavit
does not include a copy of the notice, the
petitioner must locate a copy of the legal
notice. For the hearing, the petitioner must
provide the affidavit of publication and
attach a copy of the notice. §985.12. The
petitioner should also provide the
Publication Affidavit of Mailing or
Facsimile (CV-506). If the petitioner is
unable to obtain proof of service by
publication before the injunction hearing,
the court will likely deny the injunction.
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39.

How does VINE
Protection Order
(VPO) and Victim
Information and
Notification
Everyday (VINE)
apply to the
service of the
TRO?

This information
is the same for all

VPO notification of service for child abuse TRO is not possible because child abuse info is confidential; thus, child abuse TRO/injunction
datais not accessible in CCAP where VPO gets its information from. Any record of a child abuse restraining order, including notification
of service, is available only to the parties, their attorneys, any guardian ad litem, court personnel, the child victim, law enforcement, any
applicable court upon appeal of a child abuse TRO or upon a court order for good cause shown. §813.122(3)(bq).

Thus, if petitioner filed a child abuse TRO, petitioner must check with the sheriff to determine whether the TRO is served. Service must
occur prior to the injunction hearing in order for the court to conduct the injunction hearing.

1. VPO (VINE Protective Order)
a. When a petitioner obtains a TRO, VPO is available for notification of service, except for a child abuse TRO as noted above. IF a
petitioner registers for VPO, the petitioner is notified via telephone and/or email when the TRO service is completed. The choice of
notification by telephone and/or email is determined by the petitioner upon registration. If petitioner decides to use telephone notification,
petitioner will receivea4-di git PI N number upon registration. VPOO6s notificati

types of inju_nction, and when th_e respondent s_urre_nders any firea_rms to I(_)cal Ia\_/v_enf_orcement, if fire_ar_ms s_urrender _is applicablt_e. Petitioner
restraining registers for th_ese services or!Iy one time in order to receive service notification of the TRO, injunction, and firearm restrictions.

b. In order to register, petitionerisencour aged t o enter both the respondentédés full name
orders EXCEPT partial information of the respondentds name and/or case number
CHILD ABUSE https://registervpo.com/RegisterVPO/maplnitAction.do or call 1-855-948-7648.

TEMPORARY c. Note: VPO registration is available to the general public; thus, advocates, family members, judicial officials or others can register. The
RESTRAINING registration process is the same as noted above for the petitioner.
ORDERS. 2. VINE (Victim Information and Notification Everyday)

a. VINE is a notification system that provides petitioners notification when respondents are released from jail or other custody status of the
offender. Similar to VPO, the registration process and notification system are the same. Register at vinelink.com. See
http://doc.wi.gov/victim-resources/notification-services for more information.

b. Note: VPO provides notification of service of restraining orders; VINE provides information about offender status.

40. Who can

petitioner contact
for VPO
information?

This information
is the same for all

Petitioner may contact the Wisconsin Department of Corrections Office of Victim Services and Programs for
information on VPO.

Petitioner can reach the Office of Victim Services and Programs by calling 1-800-947-5777 or by visiting their
website.

types of
restraining
orders.
41. After the TRO is Yes. Petitioner must serve Yes. Petitioner must serve Yes. Petitioner must serve Yes. Petitioner serves respondent
issued, must respondent a copy or summary of respondent a copy of petition and respondent a copy of petition and a copy of TRO and notice of time

notice be served
on respondent?

petition and notice of the time for
hearing on the issuance of the
injunction. §813.12(4)(a)2.

notice of time for hearing on
issuance of injunction.
§813.122(5)(a)2.

notice of time for hearing on
issuance of the injunction.
§813.123(5)(a)2.

for the hearing on issuance of the

injunction. §813.125(4)(a)2.
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IV. INJUNCTIONS

EE o

42. Is notice required | Yes. Petitioner must serve respondent Yes. Petitioner must serve respondent Yes. The petitioner must serve the Yes. The petitioner serves respondent
before the court copy or summary of petition and notice | copy of petition and notice of time for respondent a copy of the petition and a copy of TRO and notice of time for
. of time for hearing on issuance of hearing on issuance of injunction. notice of the time for hearing on the the hearing on the issuance of the
caniissuean injunction. §813.122(5)(a)2. issuance of the injunction. injunction. §813.125(4)(a)2.
inju nction? §813.12(4)(a)2. §813.123(5)(a)2.
43. What type of 1. Intentional infliction of 1. Physical injury inflicted on child by | 1.  Interference with, or based on 1. Striking, shoving, kicking or subjecting
conduct must be physical pain, physical other than accidental means; or prior conduct of person may another to physical contact or
= e 2. Sexual intercourse or sexual interfere with, an investigation of attempting or threatening to do the
alleged/shown to injury or iliness; or contact under §940.225 [1%, 21, 3 individual at risk, delivery of e ourse of conduct or
allow the courtto | 2. Intentional impairment of or 4" degree sexual assault], protective services to the i rep%agtedg,y committing acts which
order an physical condition; or §948.02 [1%, or 2" degree sexual |nd|V|dt_JaI at risk unde_r 855.05, harass or intimidate another person &
injunction? 3. Violation of 1st 2nd or 3rd assault of child], or §948.025 the delivery of protective which serve no legitimate purpose.
’ ! [repeated acts of sexual assault]; placement under 8§55.06, or the
degree sexual assault or delivery of services to an elder A Ietgitir?ate(;)urpose is one that ist .
H 0 HP'E : . rotec e or er mi e
under 88940.225(1), (2) or | 3. Sexual exploitation of child; or adult at risk under §46.90(5m); getermination thet mustpbe ot 1o the
(3); or 4. Permitting, aIIOV\_/mg or encouraging 2. The '|nterference compla_lngd_ of, if fact finder, taking into account all the
4. Stalking under §940.32; child to engage in prostitution; or continued, would make it difficult facts and circumstances. Welytok v.
§813.12(1)(am 4T 5. Causing a_c_hlld to view or listen to to determlne_whether physical Ziolkowski, 312 Wis.2d 435, 455 (citing
4(_)_(_)_-_ g sexual activity; or abuse, emotional abuse, sexual Bachowski v. Salamone, 139 Wis.2d
5. Intentional damage to 6. Causing child to expose or abuse, treatment without 397, 408 (1987).
hvsical pr r lonain exposing genitals or pubic area to consent, and unreasonable .
physica prope v be-q ging child; or confinement or restraint, financial | 3-  Child Abuse under §48.02. [See
to the individual (petitioner) | . - : : g §813.122 for the definitions of child
. anufacturing methamphetamines exploitation, neglect, or self- .
under §943.01; or with child physicall X . abuse 8§48.02 on this page, two
222 VT ysically present during neglect has occurred, is columns to the left]
6. Threatto engage In manufacture, in or on premises of occurring, or may recur. 4. Sexual intercourse or sexual contact
conduct under 1, 2, 3, 4, 5. childés home or i 3 Physical abuse, emotional abuse, under §940.225 [1%, 2, 3 or 4"
§813.12(1)(am)6 located on premig sexual abuse, treatment without degree sexual assault] ]

* * home, or under any circumstances consent, and unreasonable 5. Stalking under §940.32 [Intentionally
in which a reasonable person confinement or restraint, financial gngaglzg na Cou.rfs.e of condli‘ft ”
should have known that exploitation, neglect, harassment, C:Sg;ea fg;‘szgzg'l ;Cp%?;?]"utnjé;”o“
manufacture would be seen, or stalking of an individual at risk similar circumstances to suffer serious
smelled, or heard by child; or or the mistreatment of an animal. emotional distress or fear of bodily

8. Err;notional damage; or § 8§813.123(4)(a)2.(a) and (b). injury]. §813.125(1)
9. Threat to engage in conduct
above. 949 Note: Injunctions must be specific as to the
. rohibited acts and conduct in order for the
§§ni13'122(1)(a)’48'02(1)(a)’ (b)to gerson being enjoined to know what conduct
(am). must be avoided. Bachowski, 139 Wis.2d. at
414.
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44. For how long can
an injunction be
granted?

For period of time the petitioner
requests, but no more than four
years, except as provided

below. §813.12(4)(c).

Upon issuing an injunction [or
granting an extension] of an
injunction, the court may order
the injunction be in effect for
not more than 10 years if the
court finds by a preponderance
of the evidence that any of the
following are true:

1. There is a substantial risk
the respondent may
commit 1st degree
intentional homicide under
8940.01 or 2nd degree
intentional homicide under
§8940.05.

2. There is a substantial risk
the respondent may
commit sexual assault
under 8940.225(1), (2), or
(3) or under §948.02(1) or
(2) against the petitioner.

§813.12(4)(d)

Laluzerne v. Stange, 200 Wis.
2d 179 (Ct. App. 1996):

fiUnder cl ear

language of §813.12(4)(c),

injunction is effective for period
of time petitio

an

For no more than two years
or until the child victim
reaches 18 years of age,
whichever occurs first,
except as provided in
§813.122(5)(dm),

§813.122(5)(d).

Upon issuing an injunction
[or granting an extension] of
an injunction, the court may
order the injunction be in
effect for not more than 5
years if the court finds by a
preponderance of the
evidence that any of the
following is true:

1. There is a substantial risk
the respondent may
commit 1st degree
intentional homicide
under §8940.01 or 2nd
degree intentional
homicide under §940.05.

2. There is a substantial risk
the respondent may
commit sexual assault

under §940.225(1), (2),
or (3) or under

8948.02(1) or (2) against

the child victim.
8813.122(5)(dm)1.

No more than four years,
except as provided below.
8813.123(5)(c)1.

Upon issuing an injunction
[or granting an extension] of
an injunction, the court may
order the injunction be in
effect for not more than 10
years if the court finds by a
preponderance of the
evidence that any of the
following are true:

1. There is a substantial
risk the respondent may
commit 1st degree
intentional homicide
under §940.01 or 2nd
degree intentional
homicide under
8940.05. 5.

2. There is a substantial
risk the respondent may
commit sexual assault

under §940.225(1), (2),
or (3) or under

§948.02(1) or (2)

against the person at
risk. 8813.123(5)(d).

No more than four years,
except as provided in

§813.125(4)(c),
§813.125(4)(d).

Upon issuing an injunction
[or granting an extension] of
an injunction, the court may
order the injunction be in
effect for not more than 10
years if the court finds by a
preponderance of the
evidence that any of the
following are true:

1. There is a substantial
risk the respondent may
commit 1st degree
intentional homicide
under §940.01 or 2nd
degree intentional
homicide under §940.05.
5.

2. There is a substantial
risk the respondent may
commit sexual assault

under 8940.225(1), (2),
or (3) or under

8948.02(1) or (2) against

the petitioner.
§813.125(4)(d).
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45. What must the
court find to
allow the court to
grant an
injunction?

1. Petition has been filed alleging
certain elements; and
2. Petitioner serves petition &
notice of time of hearing on
respondent or respondent
serves notice of time for
hearing upon petitioner; and
3. Court finds reasonable
grounds to believe respondent
a. has engaged in domestic
abuse of petitioner or
b. based on prior conduct of
petitioner and respondent
may engage in domestic
abuse of petitioner.

§813.12(4)(a).

In determining whether to grant
injunction, court shall consider
potential danger posed to
petitioner & pattern of abusive
conduct of respondent but may not
base decision solely on length of
time since last domestic abuse or
length of time since relationship

ended. §813.12(4)(aj).

Judge or circuit court
commissioner may not dismiss or
deny granting injunction because
of existence of pending action or of
any court order that bars contact
between parties, nor due to
necessity of verifying terms of an
existing court order.

§813.12(4)(aj).

1. Petition has been filed
alleging certain elements;
and
2. Petitioner serves petition &
notice of time for hearing on
respondent or respondent
serves notice of time for
hearing upon petitioner;
and
3. Court finds reasonable
grounds to believe
a. respondent has
engaged in or

b. based upon prior
conduct of the child
victim & respondent
may engage in abuse of
the child victim.

§813.122(5)(a).

Note: If the respondent is the
parent of the child victim, the
judge shall provide reasonable
visitation rights, unless the
judge finds to do so would
endanger tphyscalc h
mental or emotional health.
Visitation may be supervised.

§813.122(5)(h).

Petition has been filed alleging
certain elements; and
Petitioner serves petition & notice of
hearing on respondent or
respondent serves notice of time for
hearing on petitioner; and

Court finds reasonable cause to

believe any of these:
a. Respondent has interfered
with or, based upon prior
conduct, may interfere with
investigation of elder adult at
risk §46.90 or adult at risk
under "855.043 and
i. interference complained
or, if continued, would
make it difficult to
determine if abuse,
financial exploitation,
neglect, harassment, or
stalking of individual at
risk or mistreatment of
animal is occurring or may
recur; and

ii. the interference
complained of, if
continued, would make it
difficult to determine
whether abuse, financial
exploitation, neglect, or
self-neglect has occurred,
is occurring, or may recur.

b. Respondent has interfered
with delivery of protective
services or protective
placement under Ch. 55 after
offer of protective services,
placement has been made
and individual at risk or his/her
guardian, consented to receipt
of the protective services/
placement; or respondent has
interfered with delivery of
services to elder adult at risk
under § 46.90(5m).

c. Respondent has engaged in

or threatened to engage in

abuse, financial exploitation,
neglect, harassment, stalking,
or mistreatment of an animal.

§813.123(5)(a)3.a.

1. Petition alleges elements
set forth in 8813.125(5)(a).

2. Petitioner serves petition &
notice of time of hearing on
respondent or respondent
serves notice of time for
hearing upon petitioner;
and §813.125(4)(a)2.

3. Court finds reasonable
grounds to believe the
respondent has engaged in
harassment with intent to
harass or intimidate the

petitioner. §813.125(4)(a)3.

The judge or court
commissioner may not dismiss
or deny granting any injunction
because of the existence of a
pending action or of any other
court order that bars contact
between the parties, nor due to
the necessity of verifying the
terms of an existing court

order. 8813.125(4)(a)).
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46. What can the
respondent be
ordered to do if
an injunction is
granted?

10.

Refrain from committing acts of
domestic abuse against the
petitioner.

Avoid the petiti
any other location temporarily
occupied by the petitioner or both.
If the petitioner & respondent are
not married, the respondent owns
the premises where the petitioner
resides & the petitioner has no
legal interest in the premises, the
court may order the respondent to
avoid the premises for a
reasonable length of time until the
petitioner relocates & shall order
the respondent to avoid the new
residence for the duration of the
order. §813.12(4)(am).

Avoid contacting or causing any
person other tha
attorney or law enforcement
officer to contact petitioner unless
petitioner consents in writing.
Refrain from removing, hiding,
damaging, harming, mistreating,
or disposing of a household pet.
Allow petitioner or family member
or household member of petitioner
to retrieve household pet.

Allow petitioner out of family
wireless phone service contract
plan; petitioner may continue
using wireless telephone number.
§813.12(4q). Eff. 7/1/16.

Any combination of these
remedies.

Order any other appropriate
remedy not inconsistent with the
remedies requested in the
petition. §813.12(4)(a)

Firearms surrender is mandated

See question 64 for information on
mandated firearms surrender.

The court may only grant the remedies
requested.

§813.12(4)(aj).

1. Avoid the chil d
residence or any residence
temporarily occupied by the
child victim or both.

2. Avoid contacting or causing
any person ot he
attorney or law enforcement
officer to contact the child
victim unless the petitioner
consents in writing and the
court agrees that the contact is
in the child vi
interest. §813.122(5)(a).

3. Refrain from removing, hiding,
damaging, harming,
mistreating, or disposing of a
household pet.

4. Allow petitioner or family
member or household member
of petitioner to retrieve
household pet.

5. Allow petitioner out of family
wireless phone service
contract plan; petitioner may
continue using wireless
telephone number.
§813.122(5c) Eff. 7/1/16.

6. Firearms surrender is
mandated

See question 64 for information on
mandated firearms surrender.

Avoid interference with an
investigation of the elder adult at
risk under §46.90 or the adult at
risk under 855.043, the delivery
of protective services to the
individual at risk under 855.05 or
a protective placement of the
individual at risk under §55.06, or
the delivery of services to the
elder adult at risk under
§46.90(5m).

Cease engaging in or threatening
to engage in the physical abuse,
emotional abuse, sexual abuse,
treatment without consent, and
unreasonable confinement or
restraint, financial exploitation,
neglect, harassment, or stalking
of an individual at risk or the
mistreatment of an animal.

Avoid the residence of the
individual at risk or any other
location temporarily occupied by
the individual at risk, or both.
Avoid contacting /causing any
person other tha
or law enforcement to contact
individual at risk.

Refrain from removing, hiding,
damaging, harming, mistreating,
or disposing of a household pet.
Allow petitioner or family member
or household member of
petitioner to retrieve household
pet.

Allow petitioner out of family
wireless phone service contract
plan; petitioner may continue
using wireless telephone number.
§813.123(5¢) Eff. 7/1/16.

Any other appropriate remedy not
inconsistent with the remedies
requested in the petition.
§813.123(5)(ar).

Prohibit from possessing a
firearm if it is determined by clear
and convincing evidence
respondent may use a firearm to
cause physical harm to another

or to endanger public safety.

Avoid contacting or causing any
person other tha
attorney or law enforcement
officer to contact petitioner without
petitionerds. wri
Cease harassment of other
person.

Avoid harassment of other person.
Avoid the petiti
any premises temporarily
occupied by the petitioner or both.
Refrain from removing, hiding,
damaging, harming, mistreating,
or disposing of a household pet.
Allow petitioner/family member or
household member of petitioner to
retrieve household pet.

Allow petitioner out of family
wireless phone service contract
plan; petitioner may continue
using wireless telephone number.
§813.125(4q) Eff. 7/1/16.

Any combination of these
remedies. §813.125(4)(a)

Prohibit from possessing a firearm
if it is determined by clear and
convincing evidence respondent
may use a firearm to cause
physical harm to another or to
endanger public safety.
8813.125(4m)(a). However, if the
petitioner & respondent are not
married, the respondent owns the
premises where the petitioner
resides & the petitioner has no
legal interest in the premises, the
court may order the respondent to
avoid the premises for a
reasonable length of time until the
petitioner relocates & shall order
the respondent to avoid the new
residence for the duration of the

order. §813.125(4)(am).
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47.

Who can have
contact with the
petitioner on
behalf of the
respondent?

This information
is the same for all
types of
restraining
orders.

Only 1| aw

enf orcement
88813.12(4)(a), 813.122(5)(a), 813.123(5)(an4, 813.125(4)(a).

and/ or

t he

respondent ds

attorney n

48.

Are there any
orders a court
may not make as
part of the
injunction?

1. The court may not make
findings or issue orders under
8767.225 [child & spousal
support] or §767.41 [custody
& physical placement].
§813.12(2)(b).

2. The court may not modify an
order restraining the
respondent based solely on
the request of the respondent.

§813.12(4)(b).

§813.122 does not list any prohibited
orders. It does, however, list many
orders the court may make, including
orders about child support,
supervised visitation and an order for
a guardian ad litem.
§8813.122(3)(b)1m, 813.122(5)(b),
813.122(5)(e), respectively.

The court may not order a person who
files a petition to reimburse counsel for
the child who is named as a respondent
in that petition. §48.23(4).

8813.123 does not list any
prohibited orders. It does,
however, note what the

respondent is prohibited

from doing. 8813.123(7).

The court may not order a
person who files a petition to
reimburse counsel for the child
who is named as a respondent
in that petition. §48.23(4).

49.

Can the court
order a dual
injunction?

This information
is the same for all

No. The court may enter an injunction only against the respondent named in the petition.
§813.12(4)(b), §813.122(5)(c), §813.123(5)(b), §813.125(4)(b).

Laluzerne v. Stange, 200 Wis. 2d 179 (Ct. App. 1996), states that 8813.12(4)(b) precludes the issuing of a mutual domestic abuse

injunction.

petitioning for the injunction.
§813.12(4)(b).

types of
restraining
orders.

50. Can the court No. The court may enter an injunction No. The court may enter an No. The court may enter an No. The court may enter an
order an only against the respondent named in | jnjunction only against the injunction only against the injunction only against the
injunction the petition. respondent named in the petition. respondent named in the petition. respondent named in the petition.
against the No injunction may be issued under the §813.122(5)(0). §813.123(5)(b)- §813.125(4)(b).
petitioner? same case number against the person
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51.

Does the law
allow a service
representative to
be present at an

Yes. An adult petitioner has the right to
select a service representative. The service
representative has the right to attend, with
the complainant, hearings, depositions and
court proceedings, whether criminal or civil,
and all interviews and meetings related to

No. The service representative law
applies only to adult abusive
complainants. See §895.45(2).

Yes. A petitioner has the right to select
a service representative to attend the
hearing if the crime alleged in the
petition meets the requirements of the

statute. See 8§813.123(3)(c)1.

Yes. A petitioner who is an adult abusive
complainant has the right to select a service
representative to attend the hearing if the
crime alleged in the petition meets the
requirements of the statute. See §895.45(2).

Victim Advocate
Accompaniment
Law apply to
TROs and
injunctions?

This information
is the same for all
types of
restraining
orders.

under Chapter 813.
850.378. Eff. 8/1/16.

inju nction those hearings, depositions and court
heari ng’? proceedings. See §895.45(2).
52. Can anyone be No. A victim has the right to select Yes. All persons, other than the parties, their Yes. The court or circuit court Yes and No. Yes for minor victims: There is
; ; attorneys, witnesses, child victim advocates, e nothing in §813.125 that addresses whether
excluded from an a service repr_esentatl\(e tO_ a victim service representative under commissioner may orde_r th_a!" all a child advocate can or cannot be present in
injunction accompany him/her, s_lt adj_a}cent, §895.45, court personnel and any guardian persons, other _than tht_a individual civil court.
hearing? and confer orally and in writing. ad litem, shall be excluded from any hearing. | at risk, the parties, their attorneys, o _ )
) See 8895.45(2). §813.122(3)(bp). Thus, advocates may be a representative of the adult-at- A victim service representative under
§—(—) excluded from a child abuse injunction isk P Id dult-at-risk 8§895.45 only applies to adult abusive
. hearing unless a court determines they are rns agency or elder-adult-at-ris complainants; thus, it does not apply to a
See Question 51. present as a child victim advocate. agency, witnesses, court harassment injunction hearing involving a
Avict i ) der 595,45 personnel, and any guardian or minor victim.
victim service representative under . : ;
only applies to adult abusive complainants; any guardlan ad litem, be In Juvenile Court, 848.299 states that the
thus, it does not apply to a child abuse excluded from any hearing. court has the right to keep the public out of
injunction hearing. 8813.123(3)(c)1. all hearings. Thus, when a case is filed in
juvenile court (See Question 2), a court may
In Juvenile Court, 848.299 states that the . or may not allow an advocate to be present.
court has the right to keep the public out of all See QueStlon 51.
hearings. Thus, when a case is filed in No for adult victims: A victim who is an adult
juvenile court (See Question 2), a court may has the right to select a victim service
or may not allow an advocate to be present. representative to accompany him/her, sit
adjacent, and confer orally and in writing.
See Question 51. See 8895.45(2). A victim service
representative under 8895.45 only applies to
adult abusive complainants.
See Question 51.
53. Does No. Wisconsinds Victim Advocate Accompani ment Law gives s etherighttobes o
Wi sconsi n{accompanied by asexual assault victim advocate throughout the criminal justice process, which does not include civil TROs and injunctions
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files a domestic
abuse injunction,
can the court
allow the
petitioner to enter
a stipulation to
convert the
petition to a
harassment
injunction?

convert a petition for TRO or injunction
to a harassment TRO or injunction, the
court may not approve unless:

1. Either/both parties submit an oral
request on record explaining the
reason for conversion request;
and

2. The court addresses petitioner
personally to determine petitioner
entered stipulation voluntarily and
with understanding of the
differences between the orders.

§8§813.12(50),(a), ().

Note: The WI Office of Court
Operations has materials for the
judiciary as to the differences between
the orders.

issue.

54. After the Yes. Petitioner must serve Yes. Petitioner must serve Yes. Petitioner must serve Yes. Petitioner serves respondent
injunction is respondent a copy or summary of respondent a copy of petition and respondent a copy of petition and | a copy of TRO and notice of time
issued. is it petition and notice of the time for notice of time for hearing on notice of time for hearing on for the hearing on issuance of the
necesslary to hearing on the issuance of the issuance of injunction. issuance of the injunction. injunction. §813.125(4)(a)2.
serve the injunction. 8813.12(4)(a)2. §813.122(5)(a)2. §813.123(5)(a)2.
injunction on the
respondent?

55. May the court No. A judge or court commissioner may not extend the TRO in lieu of ruling on the issuance of an injunction.
extend a TRO and | gg13 15(3)(c), §813.122(4)(a),§813.123(4)(c).,§813.125(3)(c).
not rule on the
injunction?

This information
is the same for all
types of
restraining
orders.
56. If the petitioner If the parties enter a stipulation to 8813.122 does not address this | §813.123 does not address 8813.125 does not address this

this issue.

issue.
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57. Can a court
extend an
injunction after it
is granted?

Yes.

1.  When an injunction granted for
less than 4 years expires, the
court shall extend the injunction if
the petitioner states that an
extension is hecessary to protect
him or her. The extension shall
remain in effect until four years
after the date the court first
entered the injunction.

§813.12(4)(c)2.

An expired injunction can be
extended if it was granted for less
than 4 years. Switzer v. Switzer

2006 W1 App 10.

2. Petitioner may request 10-year
extension if there is a substantial
risk the respondent may commit
1st degree intentional homicide
under §940.01, 2nd degree
intentional homicide under
§940.05, or commit sexual assault
under §940.225(1), (2), or (3) or
under §948.02(1) or (2) against

the petitioner.

See Question 43.

Yes.

1.  When injunction in effect for less
than six months expires, court
shall extend injunction if petitioner
states extension is necessary to
protect child victim. Extension shall
remain in effect until 6 months after
date on which court first entered
injunction, or until child attains 18
years of age, whichever occurs
first. §813.122(5)(d)2.

2. If petitioner states injunction is
necessary to protect child victim,
court may extend an injunction for
not more than 2 years or until child
attains 18 years of age, whichever
occurs first. §813.122(5)(d)3.

3. Petitioner may request 5-year
extension if there is a substantial
risk the respondent may commit
1st degree intentional homicide
under §940.01 or 2nd degree
intentional homicide under §940.05
, or commit sexual assault under
§940.225(1), (2), or (3) or under
§948.02(1) or (2) against the child
victim. (2) against the child victim.

§813.122(5)(dm)1.

See Question 43.

Yes.

1.  When an injunction in effect for
less than six months expires, the
court shall extend the injunction
if the petitioner states that an
extension is necessary to protect
the individual at risk. This
extension shall remain in effect
until 6 months after the date on
which the court first entered the
injunction.

2. If the petitioner states an
extension is necessary to protect
the individual at risk, the court
may extend the injunction for not
more than 2 years.
§813.123(5)(c)1.

3. Petitioner may request 10-year
extension if there is a substantial
risk the respondent may commit
1st degree intentional homicide
under §940.01, 2nd degree
intentional homicide under
8940.05, or commit sexual
assault under §940.225(1), (2), or
(3) or under §948.02(1) or (2)

against the person at risk.(2)
against the person at

risk.8813.123(5)(d).

See Question 43.

Yes.

Upon granting an extension of an
injunction, the court may order the
injunction be in effect for not more
than 10 years if the court finds by a
preponderance of the evidence
that any of the following are true:

1. There is a substantial risk the
respondent may commit 1st
degree intentional homicide
under §940.01 or 2nd degree
intentional homicide under
§940.05.

2. There is a substantial risk the
respondent may commit
sexual assault under
§940.225(1), (2), or (3) or
under §948.02(1) or (2)

against the petitioner.

§813.125(4)(d).

See Question 43.

58. Must the court
give notice
before it extends
an injunction?

No. Notice need not be given to the
respondent before extending an
injunction. The clerk of courts shall
notify the respondent after the court
extends an injunction. §813.12(4)(c)4.

Switzer v. Switzer, 2006 WI App 10,
709 N.W.2d 871.

State v. Jankowski, 173 Wis. 2d 522,
496 N.W.2d 215 (1992).

No. Notice need not be given to the
respondent before extending an
injunction. The clerk of courts shall
notify the respondent after the court
extends an injunction.

§813.122(5)(d)4.

No. Notice need not be given to
the respondent before extending
an injunction. The clerk of courts
shall notify the respondent after
the court extends an injunction.

§813.123(5)(c)4.

§813.125(4) does not address this
issue. Although extension can be
requested in some situations, the law
does not specify who is to provide
notice to the respondent as to the
extension.

See Question 53.
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59. When the 4 year
injunction
expires, can a
petitioner file for
anew one
against the same
respondent?

Yes. Any party who is
eligible for a TRO or
injunction may file a
petition. The party will
need to meet the legal
requirements and
show that there are
reasonable grounds to
believe the
respondent has
engaged in, or based
on prior conduct of the
petitioner and the
respondent, may
engage in domestic
abuse of the
petitioner.
§813.12(3)(a).

Yes. Any party who is
eligible for a TRO or
injunction may file a
petition. The party will
need to meet the legal
requirements and
show that there are
reasonable grounds to
believe the respondent
has engaged in, or
based on prior conduct
of the child victim and
the respondent, may
engage in abuse of the
child victim.
§813.122(4)(a).

Yes. Any party who is eligible
for a TRO or injunction may file
a petition. The party will need
to meet the legal requirements
and show there are reasonable
grounds to believe that:

1. Respondent has interfered
with, or based on prior
conduct of the respondent
may interfere with, an
investigation of the
individual at risk, the
delivery of protective
services under 855.05 or a
protective placement
under 855.06; or

2. Respondent interfered with
delivery of services to an
elder adult at risk under
846.90(5m); and that the
interference complained
of, if continued, would
make it difficult to
determine whether abuse
will continue; or

3. Respondent engaged in
physical abuse, emotional
abuse, sexual abuse,
treatment without consent,
and unreasonable
confinement or restraint,
financial exploitation,
neglect, harassment,
stalking, or mistreatment
of an animal.
8813.123(4)(a),1,2a&b.

Yes. Any party who is
eligible for a TRO or
injunction may file a
petition. The party will
need to meet the legal
requirements and
show that there are
reasonable grounds to
believe the
respondent has
engaged in
harassment with intent
to harass or intimidate
petitioner.
8813.125(4)(a).
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60. After an
injunction
expires, does a
new incident of
abuse have to
occur for the
petitioner to
apply for a new
TRO/ injunction
against the same
respondent?

No. A new domestic abuse order
may succeed without new
incidents, if petition alleges act of
domestic abuse (see Question #4)
sufficient for court to find
reasonable grounds respondent
has engaged in or may engage in
domestic abuse of petitioner and
petitioner is in imminent danger of
harm (for TRO). §813.12(4).

Court cannot base decision of
whether to issue injunction solely
on length of time since last incident
occurred or since relationship

ended. §813.12(4)(aj).

A domestic abuse injunction may
also be issued based on one
incident of abuse. A pattern of
abuse is considered but is not
required to find that respondent
engaged in or may engage in
domestic abuse of petitioner.
§8813.12(4)(a)&(5)(a)3.

Issue preclusion did not apply in a
domestic abuse case where a
petitioner received an injunction,
vacated it, and applied for a new
injunction based on the same

facts. The court ruled that the first
petition demonstrated both the
respondent s i nt {
and the petitona n
the threat of harm. The new
petition fAcertai.l
the historical facts that underlay
her [first] petil

Wittig v. Hoffart, 2005 W1 App 198.

Issue preclusion did not apply.

No. A new child abuse order
may succeed without new
incidents, if the petition
alleges an act of child abuse
(see Question #4), sufficient
for the judge to find
reasonable grounds that the
respondent has engaged in
or may engage in abuse of

the child victim. 8813.122(5).

Because the interests of
children are involved, as a
matter of public policy, issue
preclusion may not be
applied as strictly as in other
cases.

Brown County DHS v.
Terrance M., 2005 W1 App
57

No. A new individuals at risk
order may succeed without
new incidents, if petition
alleges a prohibited act (see
Question #4), sufficient for
judge to find reasonable
cause to believe that:

1. Respondent has
interfered or may
interfere with
investigation of
individual at risk, and
continued interference
would make it difficult to
determine acts of abuse
(see Question #4) have
occurred or may recur
without a new injunction;

2. Respondent has
interfered with delivery
of protective services for
or placement of
individual at risk; or

3. Respondent has
engaged in or
threatened to engage in

abuse (see Question
#4) of individual at risk.

§813.123(5).

No. A new harassment order
may succeed without new
incidents, if the petition
alleges:

1. An act of physical
violence or threats of
same violence (see
Question #4), and
petitioner demonstrates
continued perceived
threats;

2. A course of conduct to
harass/intimidate,
serving no legitimate
purpose, and the
petitioner demonstrates
continued intimidation;

3. Child abuse (as defined
in Question #4);

4. Sexual intercourse or
sexual contact (under
§940.225); or

5. Stalking (under
8940.32), if past acts
indicate intent to
continue, and petitioner
demonstrates a
reasonable person
would continue to suffer
serious emotional
distress or fear of bodily

injury. §813.125(4).
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61. What is issue

preclusion
(collateral
estoppel) and
what is claim
preclusion (res
judicata)?

This information
is the same for all
types of
restraining
orders.

Issue preclusion and claim preclusion are separate doctrines.
Although some states view issue preclusion and claim preclusion as
interchangeable, Wisconsin views the two concepts as separate
doctrines. Kruckenberg v. Harvey, 2005 W1 43, 279 Wis. 2d 520, 694
N.W.2d 879. Issue preclusion deals with whether you can re-litigate an
issue litigated in an earlier case. Claim preclusion deals with whether you
can file a second suit based on the same claim filed in an earlier lawsuit.

Issue Preclusion, also known as collateral estoppel, is a doctrine
designed to limit the relitigation of issues contested in a previous action
between the same or different parties. Michelle T. v. Crozier, 173 Wis. 2d
681 (1993). If the court decides that the issue is precluded because it has
already been decided, the court may require new information or a new
incident of abuse/harassment before a new injunction is granted. Issue
preclusion did not apply in a domestic abuse injunction case where a
petitioner received an injunction, vacated it, and applied for a new
injunction based on the same facts. The court ruled that the first petition

demonstrated both the respontdeent 04
petitionerofés perception of the thry
did not wipe out the histori caWitd g

v. Hoffart, 2005 WI App 198.

In order for a court to find the issue precluded, the court should apply a 2-
part test to determine whether issue preclusion can legally be applied

and, if so, whether the application of issue preclusion would be
fundamentally fair. Estate of Rille v. Physicians Ins. Co., 2007 WI 36.

Il ssue preclusion can only be appli
|l itigatedo (and conclusively deci ¢
court then has discretion to decide whether applying issue preclusion
would rationally conform to principles of fundamental fairness,

considering five specific factors enunciated in Michelle T. v. Crozier, 173
Wis. 2d 681 (1993). Determination of the factors is generally within the
courtoés discretion.

Issue preclusion does not prevent petitioner from applying for 2n
injunction based on same facts from 15t injunction.

Claim preclusion, also known as res judicata, is a doctrine designed to
relieve parties of the cost and burden of multiple lawsuits, conserve
judicial resources, prevent inconsistent decisions, encourage reliance on
adjudication, and promote mutual recognition between the state and
federal courts. Allen v. McCurry, 449 U.S. 90 (1980).

Claim preclusion includes 3 elements: 1) an identity between the parties
or their privies in the prior and present suits (privity exists when there

are the same parties or there is a substantial identity of interest between
a party and a non-party such thatthenon-par t ydés i ntaede
by the party in the litigation.); 2) an identity between the causes of action
in the two suits (the same evidence used in both suits); and 3) a final
judgment of the original court. Wickenhauser v. Lehtinen, 2007 WI 82,
302 Wis.2d 41, 734 N.W.2d 855.

Fundamental fairness can be applied in issue preclusion; however,
Wisconsin case law explicitly states that fundamental fairness cannot be
applied to claim preclusion. Kruckenberg v. Harvey, 2005 W1 43, 279
Wis. 2d 520, 694 N.W.2d 879.

fiNeverthel ess, aabkcircunestance exdemians tp clammp e
preclusion have been recognized; they are viewed as less likely to
undermine certainty in the doctrine of claim preclusion than are case-by-
case deter mi nat i on gruckeal®r d. Havey, 20851 r
WI143, 279 Wis. 2d 520, 694 N.W.2d 879.

In Kruckenberg, the Wisconsin Supreme Court looked to the
Restatement of Judgments (Second) §26(1) for the articulation of
fispeci al circumstancesoO t hmdgofdaumst
preclusion in lawsuits related to property boundaries. Although
Wisconsin courts have not established the relationship between claim
preclusion and restraining order petitions based on incidents included in
a previous petition, a special circumstances exception in the
Restatement of Judgments (or other judicially created exceptions) might
apply to these cases. This matter has not been adjudicated in Wisconsin
case law.

Claim preclusion does not prevent petitioner from applying for 2nd
injunction based on same facts from 1%t injunction.
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62. Will a new TRO/
injunction be
issue-precluded
or claim
precluded if there
are no new
incidents of
abuse?

First, the court must
determine whether issue
preclusion applies to the
specific case.

If the court finds that issue
preclusion is applicable, it
has discretion to grant the
petition based on
fundamental fairness. The
Sstatute Nexpr ¢
legislature's intent to cloak
victims of domestic abuse
with substant.i

Switzer v. Switzer, 2006 WI
App. 10.

As a matter of public policy,
a court must only find a
rational reason why denying
the petition would expose
the petitioner to potential
harm to pass the
fundamental fairness test.

Neither issue preclusion nor
claim preclusion prevents
petitioner from applying for
2" injunction based on
same facts from 1%
injunction.

First, the court must
determine whether issue
preclusion applies to the
specific case. If the court
finds that issue preclusion
is applicable as a matter of
law, it has discretion to
issue the injunction based
on fundamental fairness.
Because the interests of
children are involved, as a
matter of public policy,
issue preclusion may not
be applied as strictly as in
other cases.

Brown County DHS v.
Terrance M., 2005 WI App
57.

Neither issue preclusion
nor claim preclusion
prevents petitioner from
applying for 2" injunction
based on same facts from
1stinjunction.

First, the court must
determine whether issue
preclusion applies to the
specific case.

If the court finds that issue
preclusion is applicable as a
matter of law, it has the
discretion to issue the
injunction based on
fundamental fairness. For
example, individuals at risk
injunctions, as a matter of
public policy, protect people
who are at higher risk of
experiencing abuse,
neglect, or financial
exploitation. Therefore, the
court could find a rational
reason why denying the
injunction would be unfair,
based on individual
circumstances that
demonstrate potential harm
to the petitioner if a new
injunction is denied
because of issue
preclusion.

Neither issue preclusion nor
claim preclusion prevents
petitioner from applying for
2" injunction based on
same facts from 1*
injunction.

First, the court must
determine whether issue
preclusion applies to the
specific case.

If the court finds that issue
preclusion is applicable as
a matter of law, it has the
discretion to issue the
injunction based on
fundamental fairness. As
a matter of public policy,
the court could find a
rational reason why it
would be fundamental
unfair to deny the
injunction based on the
individual circumstances
of the case.

Neither issue preclusion
nor claim preclusion
prevents petitioner from
applying for 2" injunction
based on same facts from
18t injunction.
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63. g:g:;zggg?gpt Constructive Knowledge is the legal concept that one knew or should have

violation of known something. A respondent who fails to attend an injunction hearing but

injunction if has been served with a copy of the Temporary Restraining Order (TRO)

nefshedoesnot | petit i on and notice of the injunction hearing
hearing and existence of the injunction and shall be arrested for violation of the injunction

SIS regardless of whether he or she has been served with a copy of the

petitioner before .. . N

respondent is |njunct|on.o

notified he/she is

subject to the §8813.12(7)(c), 813.122(10)(c), 813.123(9)(c) & 813.125(6)(c).

injunction?

OR See Petition form CV-402, CV-412, CV-428 & CV-405.

What is
constructive
knowledge?

This information
is the same for all
types of
restraining
orders.

64. Does the law Yes, if:
mandate a law
enforcement

officer to make 1. Presented with a court order or law enforcement officer verifies court order exists, and

an arrest for ; ; ;
violation of an 2. Officer has probable cause to believe person has violated court order.

injunction?

§813.12(7)(am), 8813.122(10)(am), §813.123(9)(am), §813.125(6)(am).

This information
is the same for all
types of
restraining
orders
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V. FIREARMS AND SURRENDER

65. Is there an Yes. For all petitions filed on | Yes. For all petitions filed on | No. It is not automatic. No. It is not automatic.
automatic firearm | or after 4-1-96, if the or after 4-1-96, if the However, if the court issues an | However, if the court issues an
surrender law injunction is granted, the injunction is granted, the injunction and determines i injunction and determines i
against the respondent must surrender respondent must surrender based on clear & convincing based on clear & convincing
respondent? any firearms he/she owns or | any firearms he/she owns or evidence i fthat the respondent | evidence i fthat the respondent

L . L . may use a firearm to cause may use a firearm to cause
has in his/her possession. has in his/her possession. physical harm to another or to | physical harm to another or to
§813.12(4m)(a). §813.122(5m)(a). endanger public safety, the endanger public safety, the

court may prohibit the court may prohibit the
When the respondent is When the respondent is respondent from possessing a | respondent from possessing a
served with a petition, the served with a petition, the firearm. §813.123(5m)(a). firearm. §813.125(4m)(a).
respondent should also be respondent should also be
informed of the procedures | informed of the procedures If the court determines a If the court determines a
for surrendering a firearm for surrendering a firearm firearm surrender is necessary, | firearm surrender is necessary,
under §813.1285 and be under §813.1285 and be fche respondent should also be fche respondent should also be
given a firearm possession given a firearm possession informed (_)f the procedures for | informed (_)f the procedures for
L : L - surrendering a firearm under surrendering a firearm under
form W|t_h instructions for form W|t_h instructions for §813.1285 and be given a §813.1285 and be given a
completing and returning the | completing and returning the firearm possession form with firearm possession form with
form. §813.12(2)(c). form. §813.122(2)(b). instructions for completing and | instructions for completing and
returning the form. returning the form.
§813.123(5)(a)2.b,c. 8813.125(4)(a)2.b.,c.

66. El?ﬁzr::ﬁrf'lfﬁfm No. It only applies when an injunction is granted.
apply when a 8813.12(4m)(a)(2), 8813.122(5m)(a)2, 8813.123(5m)(a), 8813.125(4m)(a).
TRO is issued?

This information
is the same for all
types of
restraining
orders.
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67. Are there any
exceptions to
who must
surrender
firearms?

Yes. If the respondent is a
peace officer, an injunction
may not require the
respondent to surrender a
firearm that he or she is
required, as a condition of
employment, to possess
whether or not he or she is on

duty.§813.12(4m)(aq).

Peace Officer: A person who is
member of the U.S. armed
forces or national guard may
possess a firearm while in the

line of duty. §941.29(10)(b).

Yes. If respondent is a peace
officer, an injunction may not
require respondent to surrender
a firearm that he or she is
required, as a condition of
employment, to possess
whether or not he or she is on
duty. §813.122(5m)(aq).

Peace Officer: A person who is
a member of the U.S. armed
forces or national guard may
possess a firearm while in the

line of duty. §941.29(10)(b).

Yes. If respondent is a peace
officer, an order may not
require respondent to
surrender a firearm that he or
she is required, as a condition
of employment, to possess
whether or not he or she is on

duty. §813.123(5m)(d).

§941.29(10)(b) does not make
a reference to persons under
8813.123 in the U.S. armed
forces or national guard, so
they could be prosecuted if
possessing a firearm even
while in the line of duty.

Yes. If respondent is a peace
officer, an order may not
require respondent to
surrender a firearm that he or
she is required, as a condition
of employment, to possess
whether or not he or she is on
duty. §813.125(4m)(cq).

8941.29(10)(b) does not make
a reference to persons under
8813.125 in the U.S. armed
forces or national guard, so
they could be prosecuted if
possessing a firearm even
while in the line of duty.

68. Can anyone
possess a firearm
after the court
has ordered
firearm
surrender?

Yes.

1. Member of the U.S. Armed
Forces, or National Guard
and in possession of a
firearm while in the line of
duty. 8941.29(10)(b). See
also 840.02(57m).

2. Correctional officer and
employed prior to May 1,
1982 and required to
possess a firearm as a
condition of employment.

Respondent may be able to
assert as an affirmative
defense.

This exemption applies if the
officer is eligible to possess a
firearm under any federal law
and applies while the officer is
acting in an official capacity.
§941.29(6).

Yes

1. Member of the U.S. Armed
Forces, or National Guard
and in possession of a
firearm while in the line of
duty. 8941.29(10)(b). See
also 840.02(57m).

2. Correctional officer and
employed prior to May 1,
1982 and required to
possess a firearm as a
condition of employment.

Respondent may be able to
assert as an affirmative
defense.

This exemption applies if the
officer is eligible to possess a
firearm under any federal law
and applies while the officer is
acting in an official capacity.
§941.29(6).

Yes.

1. Correctional officer
and employed prior to
May 1, 1982 and
required to possess a
firearm as a condition
of employment.

This exemption applies if
the officer is eligible to
possess a firearm under
any federal law and
applies while the officer is
acting in an official
capacity

§941.29(6).

Yes.

1. Correctional officer
and employed prior to
May 1, 1982 and
required to possess a
firearm as a condition
of employment.

This exemption applies if
the officer is eligible to
possess a firearm under
any federal law and
applies while the officer is
acting in an official
capacity.

§941.29(6).
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69.

What is the
procedure for
surrendering
firearms when
ordered by the
injunction if the

If the respondent is present at the injunction hearing, the court shall stay the injunction for a period not to exceed 48
hours for purposes of firearm surrender. Additionally, the respondent shall provide the court a completed firearm
possession form, and the court shall verify the information on the form and make an inquiry on the record as to the
contents of the form.

procedure for
surrendering
firearms when
ordered by the
injunction if the
respondent is
NOT present at
the injunction
hearing?

This information
is true for all
types of
restraining
orders.

respondent is 1. If the firearm possession form indicates the respondent does not own a firearm and the court is satisfied the
present at the respondent does not own a firearm, the court files the firearm possession form, lift the stay of the injunction, and
injunction dismiss the extended TRO.
hearing? 2. The court shall schedule a hearing within one week of the injunction hearing for the respondent to surrender firearms,
stay the injunction for a period not to exceed 48 hours, and issue a surrender and extend order if:
This information a. The firearm possession form indicates the respondent owns a firearm and it has not been surrendered,
is true for all b. Petitioner indicates respondent possesses a firearm, or
types of c. The court is not satisfied as to whether the respondent possesses a firearm.
g’;zterz ning 3. The court may schedule a hearing to surrender firearms for any relevant reason.
§813.1285(2)
70. What is the If the respondent is not present at the injunction hearing, the court shall provide the petitioner with the opportunity to

inform the court orally or in writing:
1.
2.
After taking testimony from the petitioner, the court can do one of the following:
1.
2.

3.

§813.1285(2)

if the petitioner believes the respondent owns a firearm; and
the court shall request the petitioner to inform the court how many firearms the respondent owns, the make and model
of any firearm, and the location of any firearm.

Schedule a firearms surrender hearing within one week of the injunction hearing, continue the stay of the injunction,
and issue a surrender and extend order.

Schedule a firearms surrender hearing within one week of the injunction hearing, lift the stay of the injunction, and
send the respondent notice of the hearing.

If the court is satisfied that the respondent does not possess a firearm, the court shall file any firearm possession form,
lift the stay of the injunction, and dismiss the temporary restraining order. No firearm surrender hearing will be
scheduled.
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71.

What happens if
the respondent
does not attend
the hearing to
surrender
firearms?

This information
is the same for all
types of
restraining
orders.

If the respondent does not attend the hearing to surrender firearms, the court shall issue an
arrest warrant for the respondent.

§813.1285(4)(a)

72.

What happens at
the hearing to
surrender
firearms?

This information
is the same for all
types of
restraining
orders.

Unless the court dismisses the hearing to surrender firearms, a respondent for whom a hearing is scheduled must attend.

At the hearing, the court shall:
stay the injunction for a period not to exceed 48 hours;
extend the TRO for 48 hours;
ensure the respondent completed a firearm possession form;
verify the information on the form;
make an inquiry on the record as to contents of firearm possession form, and shall do one of the following:
a. If the respondent wants to surrender firearms to a person (3™ party) who is not the sheriff, the 3™ party must appear at the hearing to
surrender firearms. At the firearm surrender hearing, the court must:
i. consider all relevant factors and input from the petitioner;
ii. approve the surrender and inform the 3™ party of the requirements and penalties under s. 941.29; and
iii. order the respondent to surrender firearms. The court must do one of the following:
1. Surrenderto a 3" party:
a. The 3" party testifies under oath thattheyr ecei ved the firear ms
b. Court determines the 3™ party is not prohibited from possessing a firearm;
c. Court shall lift any stay of the injunction and dismiss the temporary restraining order.
2. Surrender to the sheriff:
a. Determines the 3™ party is not prohibited from possessing a firearm;
b. Court orders sheriff to transfer the firearms to the 3™ party;
c. Court shall issue a surrender and extend the TRO.
b. If the respondent claims to have surrendered firearms to the sheriff, verify the respondent has surrendered all such firearms, lift the stay of
the injunction, and dismiss the TRO.
c. Order the respondent to surrender any firearm on the firearm possession form to a sheriff in accordance with 813.1285(6) within 48 hours.
The court shall issue the surrender and extend the order.
d. If the firearm possession form indicates the respondent does not possess firearms, and the court, after an inquiry, is satisfied the respondent
does not possess a firearm, the court shall file the firearm possession form, lift any stay of the injunction, and dismiss the TRO.

oukrwnE

|l isted on the re

§8813.1285(4) (b)1, 2, 3, 4.
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73.

Will the court
ever dismiss the
hearing to
surrender
firearms?

This information
is the same for all
types of
restraining
orders.

Yes. The court shall dismiss the hearing if the respondent:

1. Surrenders their firearms to another person (3" party) and all the following apply:

a. The respondent and the 3 party appear at the initial injunction hearing.

b. At the injunction hearing, the 3rd testifies under oath they received the firearms listed on firearms possession form.
c. At the injunction hearing, the court determines the 3" party is not prohibited from possessing firearms.

d. The court informs the 3™ party of the requirements and penalties under § 941.29(4m).

e. The court, after considering all relevant factors and any input from petitioner, approves the surrender of the firearms.

2. The respondent surrenders their firearm to a sheriff no later than 48 hours after the injunction hearing and provides a copy of the receipt to the
clerk of courts.

3. The respondent surrenders firearms to a sheriff no later than 48 hours after the injunction hearing and provides a copy of the receipt to the clerk
of courts. If the respondent wants to surrender to a 3rd party, in order to dismiss the hearing to surrender firearms, the following must have
occurred:

a. the 3rd party and the respondent appeared in court at the injunction hearing,
b. the court approved the surrender to the 3rd party, and
c. the sheriff determined the 3rd party was not prohibited from possessing a firearm.

§8813.1285(3) (a)1, 2, 3.

74.

What happens if
the respondent
does not provide
areceipt of their
firearm surrender
within 48 hours
of the firearm
hearing?

This information
is the same for all
types of
restraining
orders.

If the respondent does not provide the court, within 48 hours of the firearm hearing, a receipt that shows the surrender of
all firearms subject to the order, the court shall presume the respondent is violating the order and the injunction and may
do any of the following:

1. Notify the sheriff of the violation for investigation and appropriate action.

2. Schedule another hearing to surrender firearms.

3. Issue a warrant to the sheriff ordering the respondent be brought before the court to show why the respondent should
not be held in contempt.

§813.1285(4)(b)2.

75.

Are there any
third parties who
may not possess
a firearm?

This information
is the same for all
types of
restraining
orders.

Yes. If a third party is:

A minor (with some exceptions). §948.60, §948.60(3), §941.29.

A convicted felon §941.29(1m)(a), §8941.29(1m)(b).

Adjudged mentally ill §941.29(1m)(c), 8941.29(1m)(d).

Subject to court-ordered domestic abuse, child abuse or harassment injunctions. §§813.12(4m), §813.122(5m), and §8813.125(4m).
Ordered not to possess a firearm under other state statutes. See §941.29.

Ordered not to possess a firearm under federal law.

ouprwONE
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VI. POLICIES AND PROCEDURES

76. What is the

process for the
return of
firearms?

EE ol

The firearms may not be returned
until:

1. The respondent completes a
petition for the return of
firearms AND

2. A court orders the firearms be

returned. §813.1285(7)(a).

The firearms may not be returned

until:

1. The respondent completes a
petition for the return of
firearms, and

2. A court orders the firearms be

returned. §813.1285(7)(a).

The firearms may not be returned

until:

1. A court determines the injunction
has been vacated or expired.

2. The court determines respondent

is not prohibited from possessing
a firearm under any state or

federal law or any state or federal

court order 8813.1285(7)(a).

The firearms may not be returned

until:

1. The respondent completes a
petition for the return of
firearms AND

2. A court orders the firearms be

returned. §813.1285(7)(a).

77.

Are there any
state laws
prohibiting the
return of
firearms?

This information
is the same for all

Found not guilty of a felony in this state by reason of mental disease or defect. §941.29(1m)(c).
Found not guilty of or not responsible for a crime elsewhere that would be a felony in this state by reason of insanity or mental disease, defect, or

Committed for treatment under s. 851.20(13)(a) [involuntary commitment] and ordered not to possess a firearm under §51.20(13)(cv)1. §941.29.

Yes. §8941.29: A person cannot possess a firearm if he/she has been:
1. Convicted of a felony in this state. §941.29(1m)(a).
2. Convicted of a crime elsewhere that would be a felony in this state._§941.29(1m)(b.
3.
4.
illness§941.29(1m)(d).
5.
6

services or placement]. §941.29.

Ordered not to possess a firearm under s. §51.20(13)(cv)1. or §51.45(13)(i)1. [involuntary commitment], §54.10(3)(f)1. [guardianship], or §55.12(10)(a) [protective

types of 7. See 8§941.29(5), (6), (7) and (8) for exceptions.
restraining I - ) . . ) )
Pardons granted after November 15, 1986 will give recipients the right to receive, possess, or transport in commerce firearms unless the pardon expressly provides
orders. otherwise. 78 Atty. Gen. 22.
78. Are there any Yes. The Gun Control Act (GCA) makes it unlawful for certain categories of persons to ship, transport, receive, or possess firearms. 18 USC 922(q), 18 USC 922(n).
federal laws Transfers of firearms to any such prohibited persons are also unlawful. 18 USC 922(d).
prohibiting the These categories include, but are not limited to, any person:
return of
firearms? 1. Under indictment or information in any court for a crime punishable by imprisonment for at term exceeding one year; convicted of a crime punishable by

This information
is the same for all
types of
restraining
orders.

imprisonment for a term exceeding one year;

Who is a fugitive from justice;

Who is an illegal alien;

OCENO LN

Who is an unlawful user of or addicted to any controlled substance;
Who has been adjudicated as a mental defective or has been committed to any mental institutions;

Who has been discharged from the military under dishonorable conditions;
Who has renounced his or her United States citizenship;

Who is subject to a court order restraining the person from harassing, stalking, or threatening an intimate partner or child of the intimate partner; or

Who has been convicted of a misdemeanor crime of domestic violence (enacted by the Omnibus Consolidated Appropriations Act of 1997, Pub. L. No. 104-208,

effective September 30, 1996). 18 USC 922(q) and (n).

-
o

from purchasing, receiving or possessing firearms.

See also 18 USC 922(d)(1), 3559(a) which prohibits persons who have been convicted of any felony [a crime punishable by imprisonment for more than one year]
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79.

Can a respondent
ask the court to
set up a specific
date and time to
return home to
gather personal
items?

Yes. The court can grant any remedy
not inconsistent with remedies
requested in petition. §813.12(4)(a). In
practice, courts may order respondent
to work with law enforcement to contact
petitioner to set up a time and date
which is convenient for petitioner. Law
enforcement
byo policy, which
will only allow a limited time to gather
items.

may { ol

§813.122 does not address this issue.
However, petitioner can ask court to
order respondent to work with law
enforcement to contact petitioner to set
up a time and date which is convenient
for petitioner. Law enforcement may
follow thegior post @yd
usually means they will only allow a
limited time to gather items.

Yes. Court can grant any remedy not
inconsistent with remedies requested
in petition. §813.123(5)(ar5. In
practice, courts may order respondent
to work with law enforcement to
contact petitioner to set up time and
date which is convenient for petitioner.
Law enforcement may follow their
Aistédyd policy, whi
they will only allow a limited time to
gather items.

Yes. Court can grant any remedy not
inconsistent with remedies requested in
petition. §813.125(4)(a). In practice,
courts may order respondent to work
with law enforcement to contact
petitioner to set up time and date which
is convenient for the petitioner. Law
enforcement may fol
byo policy, which
allow a limited time to gather items.

80.

Does the law
mandate a law
enforcement
officer to make
an arrest for
violation of an
injunction?

Yes, if:

1. Presented with a court order or
law enforcement officer verifies
court order exists, and

2. Officer has probable cause to
believe person has violated court

order. §813.12(7)(am).

Yes, if:

1. Presented with court order or law
enforcement officer verifies court
order exists, and

2. Officer has probable cause to
believe person has violated court

order. §813.122(10)(am).

Yes, if:

1. Presented with a court order or
the law enforcement officer
verifies a court order exists, and

2. The officer has probable cause to
believe person has violated the

court order. §813.123(9)(am).

Yes, if:

1. Presented with a court order or
the law enforcement officer
verifies a court order exists, and

2. The officer has probable cause to
believe person has violated the

court order. §813.125(6)(am).

81.

Is the injunction
violated if the
respondent is
admitted into
petitilome
or if the petitioner
initiates contact
with respondent?

No. The injunction is not voided if the
petitioner allows or initiates contact
with the respondent or by the
admittance of the respondent into a
dwelling that the injunction directs him
or her to avoid.

§813.12(4)(c)1.

8813.122 does not address this
issue.

8813.123 does not address
this issue.

8813.125 does not address this
issue.

82.

Can an injunction
be enforced if
other civil or
criminal no
contact orders
exist?

Yes. An injunction is enforceable

despite the existence of any other
criminal or civil order restricting or
prohibiting contact. 8813.12(6)(d).

8813.122 does not address this
issue.

8813.123 does not address
this issue.

Yes. Injunction is enforceable
despite any other criminal or civil
order restricting or prohibiting

contact. §813.125(5g)(d).

83.

Who may issue a
TRO?

Judge or circuit court
commissioner
88 813.12(3)(a), 757.69(1)(m).

Judge or circuit court commissioner
88 813.122(4)(a), 757.69(1)(1).

Circuit court commissioner if assigned
to juvenile matters in which respondent
is a child.

§757.69(1)(q).

Judge or circuit court
commissioner
88 813.123(4)(a), 757.69(21)()).

Judge or circuit court commissioner
88813.125(3)(a), 757.69(1)(m).

Circuit court commissioner if assigned
to juvenile matters in which respondent

is a child. §757.69(1)(q).
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= Wh.O_mayt!SSl;e Judge or circuit court | Judge. Judge. Judge or circuit court

an Iunetion® 1 commissioner. §813.122(5)(a). §813.123(5)(a). commissioner.
§8813.12(4)(a) §8813.125(4)(a),
757.69(1)(m). 757.69(1)(m).

Circuit court
commissioner if assigned
to juvenile matters in
which the respondent is a
child.

§757.69(1)(q).

2 fea”ugsga”y Any party to a civil action or proceeding may file a written request, signed personally or by his or
su(ﬂ,stituﬂon ofa | her attorney, with the clerk of courts for a substitution of a new judge for the judge assigned to

judge? the case. 8801.58(1).

This information
is the same for all

types of
restraining
orders.
86. If a party If the judge determines that the request for substitution was made timely and in
[EEUEsE proper form, any ex parte order granted by the original judge remains in effect

jsuudbgsetitgggg t?]fea according to its terms. A TRO issued by the original judge is extended until the

original order newly assigned judge holds a hearing on the issuance of an injunction. The newly
remain in effect? | assigned judge shall hear any subsequent motion to modify or vacate any ex parte
order granted by the original judge.

This information

bpes of O | §813.12(3); §813.122(4); §813.123(4); §813.125(3); §801.58(2m).
restraining

orders.
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87.

When can a party
seek areview of a
restraining order
decision made by
a circuit court
commissioner?

A party may seek a de novo
review [hearing de novo] of any
decision or order entered by a
court commissioner for any
reason, including the denial of
a domestic abuse TRO or
injunction. A de novo review
[hearing de novo] means a
judge conducts a new hearing

A party may seek a de novo
review [hearing de novo] of any
decision or order entered by a
court commissioner for any
reason, including the denial of a
child abuse TRO (note: child
abuse injunctions can only be
issued by a judge, so a de novo
review of this injunction is not

A party may seek a de novo
review [hearing de novo] of

any decision or order entered
by a court commissioner for

any reason, including the
denial of an irn
TRO. (Note: individuals at risk
injunctions can only be issued
by a judge, so a de novo

without consideration of the available. review of this injunction is not
court commi ssi o available.
8757.69(8). See Questions 87 & 88 for more

information. A de novo review
[hearing de novo] means a
judge conducts a new hearing
without consideration of the

See Questions 87 & 88 for
more information. A de novo
review [hearing de novo]
means a judge conducts a new

See Questions 87 & 88 for
more information.

court commi s si o] hearingwithout consideration
§757.69(8). of the court cg

decision. 8757.69(8).

A party may seek a de novo
review [hearing de novo] of any
decision or order entered by a
court commissioner for any
reason, including the denial of
a harassment TRO or
injunction.

A de novo review [hearing de
novo] means a judge conducts
a new hearing without
consideration of the court
commi ssioner 6s

§757.69(8).

See Questions 87 & 88 for
more information.

88.

If a party seeks a
de novo review,
does the original
decision remain
in effect?

This information
is the same for all

Yes. Any determination, order, or ruling entered by a court commissioner remains in
effect until the judge in the de novo hearing issues his or her final determination,
order, or ruling.

§813.126.

decision by a
circuit court
commissioner?

This information
is the same for all
types of orders.

types of
restraining
orders.
89. What is the A motion for de novo review [hearing de novo] in a restraining order must be filed within 30 days after
processtoseeka |i ssuance of the court commi ssionerds decision. The clerk of
review of a nonmoving party of the filing of the hearing de novo of a TRO or injunction hearing. The clerk of court

does not have to provide notice of a hearing de novo of a denied TRO. The court shall hold the
hearing de novo within 30 days after the motion is filed, unless it finds good cause for an extension.
§813.126.

See CV-503, Motion for Hearing De Novo.
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90. How can a party Note: this information applies to a judgeds decision only; a
seek a
review/appeal of See Questions 86, 87, and 88.
a circuit court
judgeds di{1. Apartycanfileamotion forreconsideration to request the circuit court to amend its findings/conclusions or make additional

findings/conclusions and change the judgment accordingly. 8805.17(3). A motion for reconsideration must either provide newly

This information di scovered evidence or establish an error of | aw or f arfallure 3
is the same for all to recognize existing law. Therefore, a motion for reconsideration cannot be used to introduce evidence that could have been

types of presented at the initial hearing/trial. Koepsell's Olde Popcorn Wagons v. Koepsell's Festival Popcorn Wagons, 2004 W1 App 129.
restraining 2. A party can file a motion for relief to request the trial court to reopen a decision based on certain circumstances. Some

orders. circumstances include mistake, inadvertence, surprise, excusable neglect, newly discovered evidence which entitles a party to a

new trial, fraud, misrepresentation, or other misconduct of an adverse party. The motion for relief must be made within one year
after the judgment was entered or the order or stipulation was made. See § 806.07.

3. Any party can file for an appeal by right requesting the court of appeals to review a final decision issued by a judge; a final
decision is one which resolves all the issues in the dispute. An appeal is more likely to be successful if the record has been
preserved, which requires a party to raise any objections to potential legal errors during the circuit court trial/hearing. Failure to
make an objection typically results in that issue being waived on appeal. If an objection is not made during the trial/hearing, the
losing party could ask the judge at the time of the decision to explain the legal basis for the decision, which also serves to
preserve the objection. On appeal, legal questions will be decided independently, meaning that an appellate court will not defer to
the trial court on questions of law. 8808.03(1).

Note: an appeal that questions whether the evidence presen
raised regardless of whether the respondent objected in the trial court to such findings. 8805.17(4). Because the statutes
maket hese injunctions perrmanmsts.i.v.ed)( firtahteh g ru dtghea Mmanyamdat or vy,

judgeds discretionary decision on a sufficiency appe&lRei
Lubinski, 2008 WI App 151; Welytok v. Ziolkowski, 2008 WI App 67.

4. An appeal by permission can be used to appeal to the court of appeals any non-final order that is in writing and on file with the
clerk of courts. Such appeals are meant to protect the petitioner from substantial or irreparable injury or to clarify an issue of
general importance in the administration of justice. 8808.03(2).

Note: An appeal is complicated, time-consuming, and difficult. The assistance of an attorney is recommended if possible. Parties who
appear pro se are expected to know and follow all appellate rules, found in Chapter 809 of the Wisconsin Statutes. See Question 90.
See http://www.wicourts.gov/publications/quides/docs/proseappealsguide.pdf for an in-depth guide to pro se appeals.
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Not e:

91. What is the
process to seek a
review/appeal of
a circuit court
j ud gaebison?

This information
is the same for all
types of
restraining
orders.

1.
2.
stipulation was made. See §8806.07.
3.
filed with the appellate court).
§§805.17, 808.04(1).
4.

See http://www.wicourts.gov/publications/quides/docs/proseappealsquide.pdf for an in-depth guide to pro se appeals.

this information applies to a judgeds decision onl y,;qguestionsd6 r88.
A motion for reconsideration must be filed with the circuit court within 20 days of the judgment. If the court does not decide a motion (or fails to
act on a motion) within 90 days after the initial judgment, the motion is considered to be denied, and the time for initiating an appeal commences
after these 90 days have passed (see answer #2). 8805.17(3).

A party can file a motion for relief to request the trial court to reopen a decision based on certain circumstances. Some circumstances include
mistake, inadvertence, surprise, excusable neglect, newly discovered evidence which entitles a party to a new trial, fraud, misrepresentation, or

other misconduct of an adverse party. The motion for relief must be made within one year after the judgment was entered or the order or

A Notice of Appeal for an appeal by right must be filed with the court of appeals within 45 days of the judgment if the party received written
notice of the judgment; if no written notice was received, a party has 90 days to file. If the party first filed a motion for reconsideration (see
answer #1), the time for initiating an appeal commences when the court denies the motion on the record or when an order denying the motion is
entered, whichever occurs first. If the court failed to decide a motion within 90 days of the original judgment and the motion i s t hus Af
90-day appeal timeframe begins after the original 90 days (following the circuit court judgment) have passed. A fee must be included with the
original Notice of Appeal. Within 14 days of this initial filing, a party must file a Statement on Transcript (note: a transcript is needed if the appeal
refers to any statements made in court, and a request for the transcript should be filed with the circuit court before this Statement on Transcript is

For an appeal by permission, a party must file a petition and supporting memorandum (see §809.50 for guidelines) asking a court of appeals
for permission to appeal within 14 days of the entry of the non-final judgment being appealed. A filing fee must be included with the petition. Any
opposing party has 14 days to file a response after receiving notice of the original appellate petition. If the appellate court grants permission for
the appeal, the appellant-party must file a Statement on Transcript within 14 days (see answer #2 for information about transcript requirements).
§809.50.

92. Does the law say
anything about a
guardian ad litem
(GAL)?

Yes. The court or circuit court Yes. The court on its own Yes. The court on its own

No. However, §813.12(5)(d)

refers to a guardian in a
case where an individual is
adjudicated incompetent.
This is NOT a reference to a
guardian ad litem.

commissioner, on its own motion or
the motion of any party may order a
guardian ad litem be appointed for
child victim in accordance to
§48.235. §813.122(3)(b)1m.

Court shall appoint a guardian ad
litem if respondent is a parent of

child victim. §813.122(3)(b)2m.

A guardian ad litem is not
necessary for child victim to petition
for TRO or injunction. §813.122(2).

motion or on the motion of any
party shall order that a
guardian ad litem be appointed
for the individual at risk, if the
petition was filed by a person
other than the individual at
risk, and may order that a
guardian ad litem be appointed
in other instances when justice

so requires. §813.123(3)(b).

motion or on the motion of any
party may appoint a guardian
ad litem for a child petitioner or
child respondent.

§813.125(2q).

A guardian ad litem is not
necessary for a child victim to
petition for a TRO or injunction.

§813.125(2)(b).
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93. If court appoints Statute does not address The court may not order the child Whomever the court orders The court may not order the child

a guardian ad
litem (GAL), who

this issue. However,

8813.12 does not include an

pays GAL fees?

appointment for a guardian
ad litem (GAL).

victim or any parent, stepparent, or
legal guardian of the child victim
who is not a party to the action, to
pay any part of the guardian ad
litem fees. This means the court
cannot order the non-offending
parent, stepparent, or legal
guardian to pay the GAL fees.
§48.235(8)(c)3.

The court may order either or both
of the parents of a child for whom a
guardian ad litem is appointed
under §813.122 to pay all or any
part of the compensation of the
guardian ad litem. However, if one
or both parents are indigent or if
the court determines it would be
unfair for the parent to pay, the
court may order the county to pay
GAL fees. See §48.235(8)(b).

to pay the guardian ad litem

fees. The petitioner may
wish to request that GAL
fees be paid by the
respondent.

victim or any parent, stepparent,
or legal guardian of the child
victim who is not a party to the
action, to pay any part of the
guardian ad litem fees. This
means the court cannot order the
non-offending parent, stepparent,
or legal guardian to pay the GAL
fees. §48.235(8)(c)3.

The court may order either or both
of the parents of a child for whom
a guardian ad litem is appointed
under §813.125 to pay all or any
part of the compensation of the
guardian ad litem. See
§48.235(8)(b). However, if one or
both parents are indigent of if the
court determines it would be unfair
for the parent to pay, the court
may order the county to pay GAL
fees. See §48.235(8)(b).

94. Must the court or
clerk of circuit
court provide the
petitioner any
help?

Yes. Court shall advise petitioner
of right to serve respondent
petition by published notice if with
due diligence respondent cannot
be served as provided under
§8801.11(1)(a), (b), (c);
813.12(3)(d).

Clerk of court shall assist
petitioner with preparation of
notice and filing of affidavit.
§813.12(3)(d).

Clerk of court shall provide
simplified forms provided under
849.165(3)(c) to help person file a
petition. §813.12(5)(b).

Within 24 hours after request by
petitioner, clerk of circuit court
shall send a copy of any order
issued or provide notice of any
order to sheriff or to any other
local law enforcement agency
which is the central repository for
orders & has jurisdiction of
petitionerdés pre
§813.12(6)(b).

Upon request, the clerk of
court shall provide, without
cost, the simplified forms
obtained under §48.47(7)(d)
to a petitioner.
§813.122(6)(b).

Within 24 hours after
request by the petitioner,
the clerk of circuit court
shall send a copy of any
order issued or provide
notice of any order to the
sheriff or to any other local
law enforcement agency
which is the central
repository for orders &
which has jurisdiction over
the petitioner's premises.

§813.122(9)(b).

1. Within one business day
after request by the
petitioner, the clerk of
circuit court shall send a
copy of any order issued
or provide notice of any
order to the sheriff or to
any other local law
enforcement agency
which is the central
repository for orders &
which has jurisdiction
over the petitioner's
premises.

§813.123(8)(b).

Yes. The clerk of court
shall assist the
petitioner with the
preparation of the
notice and filing of the
affidavit of printing.
8813.125(3)(d).

The clerk of court shall
provide the simplified
forms provided under
849.165(3)(c) to help a
person file a petition.
8813.125(5)(b).
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in writing to the court stating
what they wish to modify and
why. After receiving the
request, the court will probably
conduct a hearing to
determine whether to grant
the modification. The court
might also make a decision
and inform the parties in
writing of its decision rather
than conduct a hearing.

made it. §807.03.

An order made upon notice
shall not be modified except by
court upon notice. §807.03.

A petitioner may put a request
in writing to court stating what
they wish to modify and why.
After receiving request, court
will probably conduct a hearing
to determine whether to grant
the modification. The court
might also make a decision
and inform the parties in writing
of its decision rather than

conduct a hearing.

95. Are there other 1. §813.115 - Service notification system.
i";iss‘t"’;‘"’h might | 5 §895.45(1)(c) - Victim service representative.
petitioner? 3. Chapter 949 - Crime Victim Compensation, if victim has reported the crime & it is compensable.

4. Chapter 950 - Rights of victims & witnesses of crime, if respondent is charged with crime.

This information |5 CVRB1-Compl ai nt Procedure: procedures for the revi
is the same for all board.
types of
restraining
orders.

96. How does a 1. Court may not modify an If respondent is parent of child An order made out of court An order made out of court
petitioner modify order restraining the victim, judge shall modify the without notice may be without notice may be
a TRO or :ﬁsponden: bf‘fﬁd solely o order to SIfOV'_d_F;; l:_afen_t " modified without notice by modified without notice by
Ry il b} erequesto e responaent. reasonabple visitation rignts, ; ; H ;
injunction? §813.12(4)(b). unless judge finds that t§h8eoj7ugge who made it. t§h8eoj7uccj)ge who made it.

2. An order made out of court visitation would endanger —.d ) d —.d ) d .
without notice may be childds physica An order made upon An order made upon notice
modified without notice by emotional health. Visitations notice shall not be shall not be modified
judge who made it. §807.03. may be supervised. modified except by the except by the court upon

3. An order made upon notice §813.122(5)(b). court upon notice. notice. §807.03.
shall not be modified except An order made out of court 8§807.03. A petitioner may put a
by court upon notice. §807.03. without notice may be modified A petitioner may put a request in writing to the

4. A petitioner may put a request without notice by judge who

request in writing to the
court stating what they
wish to modify and why.
After receiving the request,
the court will probably
conduct a hearing to
determine whether to grant
the modification. The court
might also make a
decision and inform the
parties in writing of its
decision rather than
conduct a hearing.

court stating what they
wish to modify and why.
After receiving the request,
the court will probably
conduct a hearing to
determine whether to grant
the modification. The court
might also make a decision
and inform the parties in
writing of its decision rather
than conduct a hearing.
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97. How does a §813.12, 8813.122, 8813.123 and §813.125 do not address this issue.

petitioner drop a

;F;L%g{ion? However, a court has authority to drop or vacate an order in at least 3 ways:

This information | 1. 8807.03 (Vacate an Order);

is the same for all | 2, §806.07 (Relief from a judgment or order);

hipeze & 3. Inherent powers of court to do justice (Discussed in case law).

restraining

orders. - . .
A petitioner may make a request to drop order in writing.
The petitioner may wish to write a letter to the court, stating why s/he wishes to have the order dropped.
1. This letter should inquire whether anything further needs to be done to have the order dismissed.
2. The petitioner should sign the letter.
After receiving the letter, a court will probably set a date for a hearing for which both parties will receive notice
or consider the request a motion to dismiss & send an order to both parties granting the request. If the judge
grants the order, the order to dismiss should be s
restraining order from their files.
See Form CV-409, Dismissal Order(Injunction)

= ﬁsg/?#ﬁndcetgﬁs a | Effective April 1, 2018, all TROs/injunctions that are denied or dismissed will only appear on

for ho\,\’, long will | Wisconsin Circuit Court Access (WCCA) for two years from the date of denial/dismissal. Clerks

the denied or are required to maintain the file at the courthouse for twenty years.

dismissed

TRO/Injunction

be available on

WCCA (CCAP)?

This information

is the same for all

types of

restraining

orders.
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GLOSSARY OF TERMS

Abuse, under 813.12
(abuse as defined in the
domestic abuse
restraining order)

Domestic abuse is defined as an adult engaging in the following behavior against an

§8813.12(1)(am),
943.01,

940.32(1)(a)

Abuse, under 813.122
(abuse as defined in the
child abuse restraining
order)

adult:

1. Intentional infliction of physical pain, physical injury or iliness; or

2. Intentional impairment of physical condition; or

3. Violation of 1%, 2" or 3 degree sexual assault under §8940.225(1), (2) or (3); or

4. Violation of stalking under §940.32(1)(a); or

5. Intentional damage to physical property belonging to the individual (petitioner)
under 8943.01; or

6. Threat to engage in conduct under 1,2,3,4, 5. 8813.12(1)(am)6.

1. Physical injury inflicted on child by other than accidental means; or

2. Sexual intercourse or sexual contact under §940.225 [15t, 2"d, 3 or 4™ degree
sexual assault], §948.02 [1%!, or 2" degree sexual assault of child], or §948.025
[repeated acts of sexual assault]; or

3. Sexual exploitation of child; or

4. Permitting, allowing or encouraging child to engage in prostitution; or

5. Causing a child to view or listen to sexual activity; or

6. Causing child to expose or exposing genitals or pubic area to child; or

7. Manufacturing methamphetamines with a child physically present during the
manufacture, in or on the premises of
on the premises of a childdéds home, or
reasonable person should have known that the manufacture would be seen,
smelled, or heard by a child; or

8. Emotional damage; or

9. Threat to engage in conduct above.

§§813.122(1)(a);
48.02(1)(a) & (b) to
(gm)
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Abuse, under 813.123
(abuse as defined in the
individual at risk
restraining order)

i A b uiackudes the following: physical abuse, emotional abuse, and sexual abuse,
treatment without consent, and unreasonable confinement or restraint.

1.
2.

Physical abuse: intentional or reckless infliction of bodily harm. 846.90(1)(fg)
Emotional abuse: language or behavior that serves no legitimate purpose and is
intended to be intimidating, humiliating, threatening, frightening, or otherwise
harassing, and that does or reasonably could intimidate, humiliate, threaten,
frighten, or otherwise harass the individual to whom the conduct or language is

directed. 846.90(1)(cm)

. Sexual abuse: violation of 8§ 940.225(1), (2), (3), or (3m) (criminal sexual assault

law). 846.90(1)(qad).

Treatment without consent: the administration of medication to an individual who has
not provided informed consent, or the performance of psychosurgery,
electroconvulsive therapy, or experimental research on an individual who has not
provided informed consent, with the knowledge that no lawful authority exists for the
administration or performance. 846.90(1)(h)

Unreasonable confinement or restraint: includes the intentional and unreasonable
confinement of an individual in a locked room, involuntary separation of an individual
from his or her living area, use on an individual of physical restraining device, or the
provision of unnecessary or excessive medication to an individual, but does not
include the use of these methods or devices, in entities regulated by the department
- if the methods or devices are employed in conformance with state and federal
standards governing confinement and restraint. 846.90(1)(i).

§8§46.90(1)(a),
55.01(1)
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Abuse, under 813.125
(abuse as defined in the
harassment restraining
order)

1. Striking, shoving, kicking or subjecting another to physical contact or attempting or
threatening to do the same;

Engaging in course of conduct or repeatedly committing acts which harass or
intimidate another person & which serve no legitimate purpose. 8813.125(1).
Child Abuse under 848.02, which includes:

2.

3.

a.
b.

Q"m0

h.

Physical injury inflicted on child by other than accidental means; or
Sexual intercourse or sexual contact under §940.225 [15t, 2"d, 3 or 4™ degree

sexual assault], §948.02 [1%!, or 2" degree sexual assault of child], or §948.025

[repeated acts of sexual assault]; or

Sexual exploitation of child; or

Permitting, allowing or encouraging child to engage in prostitution; or
Causing a child to view or listen to sexual activity; or

Causing child to expose or exposing genitals or pubic area to child; or
Manufacturing methamphetamines with a child physically present during the
manufacture, in or on the premises

|l ocated on the premises of a chil doés

which a reasonable person should have known that the manufacture would be
seen, smelled, or heard by a child; or

Emotional damage; or

Threat to engage in conduct above.

Sexual intercourse or sexual contact under §940.225 [1st, 2nd, 31 or 4" degree
sexual assault]

Stalking under 8940.32 [Intentionally engaging in a course of conduct directed at a
specific person that would cause a reasonable person under similar circumstances
to suffer serious emotional distress or fear of bodily injury]

o

§813.125(1)
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Abuse, under 968.075
(domestic abuse as
defined in the mandatory
arrest law)

"Domestic abuse" means any of the following engaged in by an adult person against his or her
spouse or former spouse, against an adult with whom the person resides or formerly resided or
against an adult with whom the person has a child in common:

1.
2.
3.
4.

Intentional infliction of physical pain, physical injury or illness.

Intentional impairment of physical condition.

A violation of §8940.225 (1), (2) or (3) [1%,2"Y, or 3" degree sexual assault].

A physical act that may cause the other person reasonably to fear imminent engagement in
the conduct described under subdivision 1., 2. or 3. See 968.075(1)(a).

Mandatory Arrest Law

A law enforcement officer shall arrest and take a person into custody if:

1. The officer has reasonable grounds to believe that the person is committing or has
committed domestic abuse (see definitions above) and that the person's actions constitute
the commission of a crime; and

2. Any of the following apply:

a. The officer has a reasonable basis for believing that continued domestic abuse against
the alleged victim is likely.

b. There is evidence of physical injury to the alleged victim.

c. The person is the predominant aggressor.

§8968.075(1)(a)
1,234

§968.075(2)

Adult at Risk

Any adult who has a physical or mental condition that substantially impairs his or her ability to
care for his or her needs who has experienced, is currently experiencing, or is at risk of
experiencing abuse, neglect, or financial exploitation.

§55.01(1e)

Adult-at-risk Agency

The agency designated by the county board of supervisors to receive, respond to, and
investigate reports of abuse, neglect, or financial exploitation.

§55.01(1f
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Arrest Warrant When a domestic abuse or child abuse injunction is granted, an order for surrender of | See 8813.1285;
firearms is mandatory. An order for surrender of firearms is discretionary when a see also_§§;
harassment injunction is granted, if petitioner requests firearm surrender and court 813.12(4m),
finds the respondent may use a firearm to cause physical harm to another or to 813.122(5m),
endanger public safety. 813.123(5m)

813.125(4m).

Canadian Domestic A judgment or order issued in a civil proceeding by a court of Canada which relates to §813.1283(2)(a)

Violence Protection Order | domestic violence and prohibits the respondent from doing any of the following:

1. Being in physical proximity to the protected individual

2. Directly or indirectly contacting the protected individual

3. Being within a certain distance of specified places associated with the protected individual
4. Annoying, harassing, or engaging in threatening conduct

Caregiver An individual who provides in-home or community care to another through regular and direct 88813.12(1)(ad),
contact. 46.90(1)(an)
Child A person under 18 years of age. For purposes of investigating or prosecuting a person who is 848.02(2)

alleged to have violated a state or federal law, a child does not include a person who has
reached 17 years of age.

Children In Need of CHIPS stands for children in need of protection and/or services. Courts have exclusive §48.13,
Protection and/or jurisdiction over children alleged to be in need of protection or in need of services which can be | 848.977

Services (CHIPS) provided by court order AND who meet the criteria under §48.13. CHIPS proceedings allow the
court to appoint a guardian or create a permanent placement plan if necessary.

Constructive Knowledge | The respondentds knowledge of the existence 8813.12(7)(c)

served with a copy of the petition and notice of the time for injunction hearing, regardless of 8813.122(10)(c)
whether the respondent has been served with a copy of the injunction. Constructive knowledge | §813.123(9)(c)
occurs because the respondent has been served with the petition and time of injunction 8813.125(6)(c)

hearing and is responsible to learn what happened at the injunction if did not attend.

Damage to Physical I ntentionally causing damage to the physi cag8943.01
Property
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Dating Relationship

A romantic or intimate social relationship between two adults, but not including a casual or
business-related fraternization between two individuals in a business or social context. Courts
shall determine whether a dating relationship existed by considering the length of the
relationship, the type of the relationship, and the frequency of the interaction between the adult
individuals involved in the relationship.

Although the statute does not define "romantic,” the statute is not unconstitutionally vague.

8813.12(1)(aq)

State v. Koeniq,
2003 WI App. 12.

Elder Adult at Risk A person age 60 or older who has experienced, is currently experiencing, or is at risk of §46.90(1)(br)
experiencing abuse, neglect, self-neglect, or financial exploitation.

Elder-adult-at-risk The agency designated by the county board of supervisors to receive, respond to and 846.90(1)(bt)

Agency investigate reports of abuse, neglect, or financial exploitation.

Emotional Abuse Language or behavior that serves no legitimate purpose and is intended to be intimidating, 846.90(1)(cm)
humiliating, threatening, frightening, or otherwise harassing, and that does or reasonably could
intimidate, humiliate, threaten, frighten, or otherwise harass the individual.

Emotional Damage Behavior by parent, guardian, or legal custodian who has neglected, refused, or been unable 8848.02(5]),
for reasons other than poverty to obtain necessary treatment or take steps to improve 48.02(1)(gm)
symptoms. These symptoms canincludehar m t o a chil dbés psychol
functioning evidenced by one or more of the follow characteristics exhibited to a severe In the Interest of
degree: anxiety; depression; withdrawal; outward aggressive behavior; or a substantial and H.Q.and P.OQ.,
observable change in behavior, emotional response or cognition that is not within the normal 449 N.W.2d
range for the child's age and stage of development. Case law says that emotional damage 75(1989).
does notincludename-cal | i ng, threats against a child
have been drinking.

Ex Parte One party only; one party files a motion or an action without notice to the other. Qs 1&85,

Legal Information
Institute

Family Member A spouse, parent, child, or person related by blood or adoption to another person. 8813.12(1)(b)
Farm Animal Any warm-blooded animal normally raised on farms in the United States and used or intended | §951.01(3)

for use as food or fiber.
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Financial Exploitation Any of the following: §46.90(1)(ed)

1. Obtaining an individual's money or property by deceiving or enticing the individual, or by

forcing, compelling, or coercing the individual to give, sell at less than fair market value, or

in other ways convey money or property against his or her will without his or her informed

consent.

Theft, as prohibited in § 943.20

3. The substantial failure or neglect of a fiscal agent to fulfill his or her responsibilities.

4. Unauthorized use of an individual's personal identifying information or documents, as
prohibited in 8§ 943.201

5. Unauthorized use of an entity's identifying information or documents, as prohibited in §
943.203

6. Forgery, as prohibited in § 943.38

7. Financial transaction card crimes, as prohibited in § 943.41

n

Financial Responsibility | Includes monthly service costs and costs associated with any mobile device associated with §813.12(4q)

(for telephone services) the number. Eff. 7/1/16. 8813.122(5¢)
8813.123(5¢)
§813.125(4q)
Firearm Surrender Respondent must surrender any firearms they own or possess if firearm surrender order is See 88813.12(4m),
issued. Domestic abuse and child abuse injunctions contain a mandated firearm surrender 813.122(5m),
provision. 813.123(5m)

813.125(4m),
813.1285.

Firearm(s) Weapon which acts by force of gunpowder. In State v. Radon 185 Wis.2d 701, 706 (Ct. App. 8167.31(1)(c)
1994), the court held the term firearm is appropriately defined as a weapon that acts by force of
gunpowder to fire a projectile irrespective of whether it is inoperable due to a disassembly.

Wisconsin Statute §939.22(10)d ef i nersg ear diWdsa w eaypireanny whatker loaded | §939.22(10)
or unloaded.
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System (GPS) Tracking

Full Faith and Credit The authority for one jurisdiction to enforce an order issued by another court as if it were 8813.128,
issued by their own court and as their own order, regardless of who issued the order. 8813.1283
Restraining orders subject to full faith and credit include all orders issued in a United States
court, tribal court, a U.S. Territory or U.S. Possession and protective orders issued in Canada.

Global Positioning Tracking using a system that actively monitors and identifies a person's location and timely §301.49(1)(b)

reports or records the person's presence in an exclusion zone.

An order for GPS tracking is made purChaptarnt
301, and is not part of certain Chapter 813 civil orders.

The court can order GPS tracking if the court finds the respondent is more likely than not going
to seriously harm the petitioner, and knowingly violates any of the following:

§301.49, 8813.129

8813.129(1),(2)

1. Domestic Abuse TRO-8813.12

2. Domestic Abuse Injunction-8§813.12

3. Harassment TRO-8813.125

4. Harassment Injunction-8813.125

Even if the court determines that a person is more likely than not going to cause serious bodily | §813.129(5)

harm to the petitioner, the court may decide other alternatives, such as imprisonment, are more

likely to protect the petitioner.

2013 Assembly Bill 40, if approved, may provide an additional, separate system implementing

GPS tracking.
Guardian Ad Litem (GAL) | Attorney who represents the best interest of the child. 848.235(3)(a)
Guardian A person appointed by the court to manage the income and assets and provide for the §54.01(10)

essential requirements for health and safety and the personal needs of a minor, an individual

found incompetent under 854.01(16), or a spendthrift under §54.01(31).

A person given responsibility or authority by the court in place of a parent in the case of a §55.03(3)

minor who is alleged to have a developmental disability Chapter 55.
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Harassment

Harassment in the restraining order law means any of the following:

1.

2.

Harassment in the Wisconsin Criminal Code means:

Striking, shoving, kicking or subjecting another to physical contact or attempting or
threatening to do the same;

Engaging in course of conduct or repeatedly committing acts which harass or intimidate
another person & which serve no legitimate purpose. §813.125(1).

Child Abuse under §48.02, which includes:

a. Physical injury inflicted on child by other than accidental means; or

b. Sexual intercourse or sexual contact under §940.225 [1%t, 2"9, 3 or 4" degree sexual

assault], 8948.02 [1%, or 2" degree sexual assault of child], or §948.025 [repeated acts

of sexual assault]; or

c. Sexual exploitation of child; or

d. Permitting, allowing or encouraging child to engage in prostitution; or

e. Causing a child to view or listen to sexual activity; or

f. Causing child to expose or exposing genitals or pubic area to child; or

g. Manufacturing methamphetamines with a child physically present during the
manufacture, in or on the premises of a
the premises of a chil dbébs home, or under
reasonable person should have known that the manufacture would be seen, smelled, or
heard by a child; or

h. Emotional damage; or

Sexual intercourse or sexual contact under §940.225 [1%, 2", 3" or 4" degree sexual
assault]

Stalking under §940.32 [Intentionally engaging in a course of conduct directed at a specific
person that would cause a reasonable person under similar circumstances to suffer serious
emotional distress or fear of bodily injury].

Threat to engage in conduct above.

Whoever, with intent to harass or intimidate another person, does any of the following is
subject to a Class B forfeiture:

a) Strikes, shoves, kicks, or otherwise subjects the person to physical contact or attempts or
threatens to do the same.

b) Engages in a course of conduct or repeatedly commits acts which harass or intimidate the

person and which serve no legitimate purpose.

§813.125(1)

§947.013
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Household Member

Person currently or formerly residing in a place of abode with another person.

A continuous living arrangement is required to establish that parties are or were household
members.

§813.12(1)(c)

Petrowsky v.
Krause, 223 Wis.

2d (Ct. App. 1998).

Household Pet

A domestic animal that i s owrmed,oraared fordy the petitohem g
or by a family member or a household member of the petitioner.

A Afarm ani mal 0-blonéded ansnal aainyally vased mon farms in the United States
and used or intended for use as food or fiber.

8813.12 (1)(ce)
8813.122(1)(e)
8813.123(1)(ek)
8813.125(1)(bm)
8951.01(3)

Imminent Danger of Harm

The risk of injury is very near at hand; petitioner is in immediate or foreseeable danger.

Blazel v. Bradley states that when courts issue an ex parte TRO which can remove a
respondent from his/her residence, there must be four constitutionally required procedural
safeguards in place. One of these safeguards is the requirement that the petition include
information which indicates he or she is at risk of imnmediate and irreparable harm. Thus, a
court must find imminent danger of harm before it can order a domestic abuse TRO. The
domestic abuse petition for TRO/Injunction includes a checkbox which a petitioner must check
to indicate the petitioner is in imminent danger of harm.

Blazel v. Bradley,
698 F. Supp. 756
(W.D. Wis. 1988)

Condition

Impairment of Physical

Diminished capacity to perform physical tasks; placing a person in a life-threatening situation.

8813.12(1)(am)2

Incompetent Individual

A person adjudged by a court as meeting the requirements of Sec. 54.10(3). The court must
find by clear and convincing evidence that:

The individual is at least 17 years and 9 months; and

For purposes of appointment of a guardian of the person, the individual meets the

requirements of 854.10(3)(a)2; and

3. For purposes of appointment of a guardian of the estate, the individual meets the
requirements of §54.10(3)(a)3; and

4. The individual 6s need mékimgor@mmunictioaisunable tohe d

1.
2.

met effectively through other means, as explained by 854.10(3)(a)4.

§54.01(16)
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Individual at Risk

An adult at risk or an elder adult at risk.

Adult at Risk: Any adult who has a physical or mental condition that substantially impairs his or
her ability to care for his or her needs who has experienced, is currently experiencing, or is at
risk of experiencing abuse, neglect, or financial exploitation.

Elder Adult at Risk: A person age 60 or older who has experienced, is currently experiencing,
or is at risk of experiencing abuse, neglect, self-neglect, or financial exploitation.

8813.123(1)(ep)

§55.01(1e)

§46.90(1)(br)

Mistreatment of an animal

Cruel treatment of any animal owned by or in service to an individual at risk.

8813.123(1)(fm)

Neglect The failure of a caregiver, as evidenced by an act, omission, or course of conduct, to endeavor | 8846.90(1)(f) &

to secure or maintain adequate care, services, or supervision for an individual, including food, 55.01(4r)

clothing, shelter, or physical or mental health care, and creating significant risk or danger to the

individual's physical or mental health. "Neglect" does not include a decision that is made to not

seek medical care for an individual, if that decision is consistent with the individual's previously

executed declaration or do-not-resuscitate order under Chapter 154, a power of attorney for

health care under Chapter 155, or as otherwise authorized by law.
Pet See AHOUPseeth ool dpbage 64 Household Pet

found in §951.01(3)

Pro Se A person represents him or herself during a legal action/proceeding without the assistance of Questions 89 & 90

an attorney.
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Property APropertyd means real or personal property |8870.02 70.03,
70.04,

Personal Property: includes all goods, wares, merchandise, chattels, and effects, of any nature
or description, having any real or marketable value, and not included in the term "real
property, 0 83&004. Ay movaable or intangible thing that is subject to ownership
and not classified as real property

Real Property: includes not only the land itself but all buildings and improvements thereon, and
all fixtures and rights and privileges appertaining thereto, except that for the purpose of time-
share property, as defined in §707.02(32), real property does not include recurrent exclusive
use and occupancy on a periodic basis or other rights, including, but not limited to,
membership rights, vacation services and club memberships.

Self-neglect Self-neglect means a significant danger to an individual's physical or mental health because 8846.90(1)(q),
the individual is responsible for his or her own care but fails to obtain adequate care, including | 55.01(6)
food, shelter, clothing, or medical or dental care.

Service Representative An individual member of an organization or victim assistance program who provides counseling | 8895.45(1)(c)
or support services to complainants or petitioners and charges no fee for the services provided.

Spendthrift Spendthrift means a person who, because of the use of alcohol or other drugs or because of §54.01(31)
gambling or other wasteful course of conduct, is unable to manage effectively his or her
financial affairs or is likely to affect the health, life, or property of himself, herself, or others so
as to endanger his or her support and the support of his or her dependents, if any, or expose
the public to responsibility for his or her support.

Restraining OrdeGrid(current as of 6/18) Restraining Order€67


http://docs.legis.wisconsin.gov/document/statutes/70.04
http://docs.legis.wisconsin.gov/statutes/statutes/707/I/02/32
http://docs.legis.wisconsin.gov/document/statutes/70.02
http://docs.legis.wisconsin.gov/document/statutes/70.03
http://docs.legis.wisconsin.gov/document/statutes/70.03
http://folio.legis.state.wi.us/cgi-bin/om_isapi.dll?clientID=26155361&infobase=stats.nfo&j1=46.90%281%29%28g%29&jump=46.90%281%29%28g%29
http://folio.legis.state.wi.us/cgi-bin/om_isapi.dll?clientID=26155361&infobase=stats.nfo&j1=55.01%286%29&jump=55.01%286%29
http://docs.legis.wisconsin.gov/document/statutes/895.45(1)(c)
https://docs.legis.wisconsin.gov/document/statutes/54.01(31)

Stalking

Engaging in a course of conduct i 2 or more acts carried out over time, however short or long,
that show a continuity of purpose i including any of the following:

ouprwNE

N

10.

11.

Maintaining a visual or physical proximity to the victim.

Approaching or confronting the victim.

Appearing at the victim's workplace or contacting the victim's employer or coworkers.
Appearing at the victim's home or contacting the victim's neighbors.

Entering property owned, leased, or occupied by the victim.

Contacting the victim by telephone or causing the victim's telephone or any other person's
telephone to ring repeatedly or continuously, regardless of whether a conversation ensues.
Photographing, videotaping, audio taping, or, through any other electronic means,
monitoring or recording the activities of the victim. This subdivision applies regardless of
where the act occurs.

Sending material by any means to the victim or, for the purpose of obtaining information
about, disseminating information about, or communicating with the victim, to a member of
the victim's family or household or an employer, coworker, or friend of the victim.

Placing an object on or delivering an object to property owned, leased, or occupied by the
victim.

Delivering an object to a member of the victim's family or household or an employer,
coworker, or friend of the victim or placing an object on, or delivering an object to, property
owned, leased, or occupied by such a person with the intent that the object be delivered to
the victim.

Causing a person to engage in any of the acts described in subsections 1 to 9.

Stalking consists of actions, not just words, that make up a course of conduct that the stalker
knows or should know will cause fear in the victim and does cause the victim's actual distress
or fear.

§940.32(1)(a)

State v.
Hemingway, 2012
WI App 133.

UCCJEA

(Uniform Child Custody
Jurisdiction Enforcement
Act) Affidavit

An affidavit (a notarized statement of facts) which must be filed in a child abuse restraining
order petition (temporary restraining order and/or injunction) against a parent, legal guardian of
the child, or person who has court-ordered visitation with the child.

See Form GF-150.

Form GF-150
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Unpublished Court
Opinion

Pursuant to §809.23(1)(a) of appellate procedure, an unpublished opinion is of no precedential
value and for this reason may not be cited in any court of the state as precedent or authority
except to support a claim of res judicata [claim preclusion], collateral estoppel [issue
preclusion], or law of the case. In addition to these purposes, an unpublished opinion issued on
or after July 1, 2009, that is authored by a member of a three-judge panel or by a single judge
under §752.31(2) may be cited for its persuasive value. A per curiam opinion, memorandum
opinion, summary disposition order, or other order is not an authored opinion for purposes of
this subsection. Because an unpublished opinion cited for its persuasive value is not
precedent, it is not binding on any court of this state. A court need not distinguish or otherwise
discuss an unpublished opinion and a party has no duty to research or cite it.

§809.23

Venue

The county in which proceedings can legally be held. Generally, venue is in the county where
the claim arose, a county where there is real or personal property, or the county in which the
defendant resides. However, domestic abuse orders include venue in the county where the
victim temporarily resides. In addition, there is a 100-mile radius venue under 8801.50(5r) for
victim advocates, court officials, legal professionals, and law enforcement officers who are
victims of domestic abuse.

§801.50(2),
§801.50(5r

VINE
(Victim Information
Notification Everyday)

VINE is a free, anonymous telephone and online service that provides the public with
information and notifications. A person must register with VINE to receive notifications. VINE
monitors the status of offenders in WIO&s
status.

co

https://www.vinelin
k.com/vinelink/sitel
nfoAction.do?siteld
=50100

VPO
(VINE Protective Order)

VPO is a computer data base which automatically notifies a person who has registered with
VPO when a restraining order [TRO, injunction, and/or when respondent surrenders firearms to
local law enforcement] is served on the respondent. VPO provides toll-free, 24 hour access to
information about the status of restraining orders.

See Question 38.

https://reqistervpo.
com/ReqgisterVPO/
maplnitAction.do
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