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Who Is the General Counsel’s Client? An Important New Development  

By Michael W. Peregrine and William P. Schuman, McDermott Will & Emery LLP, and Anne M. 
Murphy, Rush University Medical Center 

A new state court decision[1] brings into sharp focus the fundamental question of who—or what—is 
the general counsel’s client. In the health system context, this is an especially vexing concern given 
their complex board and executive leadership structures, and an intense enforcement climate in 
which both the organization and its officers may face liability exposure. In such an environment, the 
question becomes more than an academic exercise. The stakes are simply too high for uncertainty 
as to the scope of representation by organizational counsel of the organization’s employees or 
agents. This new decision, issued in the context of a criminal proceeding, provides a timely and 
important opportunity for the general counsel to confirm fundamental representational matters with 
her internal clientele. 

The New Decision 

The decision arose in the midst of an ongoing criminal proceeding against three former senior 
executives of a prominent higher education institution. Each of the executives had been charged 
with (among other claims) felony perjury violations in connection with their respective prior grand jury 
testimony. The grand jury originally had been convened to consider allegations of pernicious conduct 
committed over a period of time by (another) former employee on the grounds of the institution. The 
executives’ testimony in question related to their knowledge of, and actions in response to, the 
alleged conduct.  

The institution’s general counsel had appeared on behalf of the institution and the former executives 
throughout the grand jury proceedings. The defendants sought to quash the grand jury presentment 
(and related relief) on the grounds that they were denied their right to effective and conflict free 
counsel and that the charges against them were based on information that was protected by 
attorney-client privilege. The court denied the defendants’ request for relief. 

The principal assertion of the defendants was that the general counsel represented each of them 
individually and, because of alleged failures of, or conflicts in the general counsel’s representation, 
they were deprived of the right to counsel throughout the grand jury proceedings. The court 
concluded that the evidence failed to establish that the general counsel represented the defendants 
in their individual capacity. Rather, it demonstrated that she represented them solely in their roles as 
agents of the institution conducting institutional business. 

Three findings were critical to the court’s conclusion: First, each of the defendants approached the 
general counsel for legal advice in connection with the grand jury proceedings. Second, no evidence 
was presented that the defendants sought representation in their individual capacities, despite 
knowledge that she viewed the institution as her client. Third, there was no evidence that the general 
counsel was aware of facts that would have created a conflict between the institution’s interests and 
the personal interests of the defendants (e.g., their potential personal exposure to criminal charges 
for alleged perjury). There was no divergence of interests between the defendants, as corporate 
agents, from the institution. 



A related issue was whether the attorney-client privilege existed between the general counsel and 
the former executives. The defendants claimed that in her own testimony to the grand jury, the 
general counsel breached the privilege as it related to their communications with her. Interpreting 
state law, the court ruled that in the corporate counsel/corporate officer context, the privilege belongs 
to the corporation. Thus, a corporate official cannot stop the corporation from waiving the privilege 
as to communications by an official about corporate matters. Given in this instance that the 
institution indeed waived the privilege, the court concluded that the general counsel’s testimony did 
not violate the privilege 

Rules of Professional Conduct 

Of course, Rule of Professional Conduct 1.13 (“Organization as Client”) is central to any discussion 
of a general counsel’s dual representation. Rule 1.13 (a) states unequivocally that the general 
counsel’s client is the organization that employs her, as it acts through “its duly authorized 
constituents”.[2] “Officers, directors, employees and shareholders [and, presumably, persons in 
equivalent positions] are the constituents of the corporate organizational client.”[3] Further, Rule 
1.13(f) provides that “[I]n dealing with these constituents, the lawyer is to explain the identity of the 
client when the lawyer knows or reasonably should know that the organization’s interests are 
adverse to the interests of those constituents with whom the lawyer is dealing”.[4] 

The “Upjohn Warning” 

Also highly relevant to the discussion is the so-called “Upjohn Warning”; the obligation to inform 
constituent members of the organization that corporate counsel represents the organization and thus 
is not the personal attorney of the constituent.[5] This obligation arises from the U.S. Supreme 
Court’s decision in Upjohn v. United States, which held that communications between corporate 
counsel and lower level employees are privileged.[6] In order to avoid misunderstanding, an 
“Upjohn” warning should advise the corporate employee that the attorney-client privilege belongs to 
the corporation; that the attorney-client privilege cannot be invoked by the employee; and that any 
communication between the counsel and the employee may be disclosed to third parties in the 
organization’s discretion.[7] 

The Broadcom Case 

The “dual representation” discussion should also reference the case history in United States v. 
Nicholas, which dealt with the criminal prosecution of Broadcom’s former Chief Financial Officer 
(CFO) for his alleged participation in backdating stock options.[8] 

Broadcom hired outside counsel to direct an internal investigation of its stock option practices. In the 
course of that investigation, outside counsel interviewed the CFO, but allegedly did not discuss with 
the CFO his potential personal liability exposure, nor did the CFO indicate to outside counsel that he 
was seeking advice from them in a personal capacity.[9] Subsequently, outside counsel advised the 
CFO to seek his own counsel. When the government commenced its own investigation, it 
interviewed outside counsel concerning the information provided by the CFO. Upon learning that the 
government sought to use that information against him, the CFO argued that the information was 
protected by the attorney-client privilege. The CFO was subsequently indicted. 

The federal district court concluded that the CFO’s communications were protected by the privilege 
and any disclosure thereof required his consent.[10] The court found that the CFO intended his 
interview with outside counsel to be confidential, and was unaware that his statements could later be 
disclosed by counsel to the government.[11] Perhaps most noteworthy, the district court severely 
criticized outside counsel for its failure to provide the CFO with a proper Upjohn warning and 
indicated that it might refer the attorneys to the state bar association for discipline.[12] While the 



district court’s decision on the viability of the indictment was ultimately reversed on appeal, the Ninth 
Circuit noted that it was not addressing outside counsel’s misconduct.[13] 

Lessons for the General Counsel 

As the new state court decision underscores, the general counsel heads down a “treacherous 
path”[14] when she participates in a legal proceeding or investigation that requires her interaction 
with constituents such as directors, officers, and key employees. This is particularly the case when 
the general counsel knows, or has reason to know, that one or more of those constituents may face 
personal legal exposure given the scope of the proceeding or investigation.  

It is essential at the front end of an investigation to analyze the known facts to determine whether 
individuals within the corporation have any meaningful risk of personal exposure. If an individual has 
plausible risk, then the general counsel cannot represent both the corporation and the individual, for 
their interests are directly adverse to one another. In that circumstance, the individual needs to 
obtain her own counsel whose duties run only to the individual. And where interests appear at the 
outset to be totally aligned, the general counsel must remain vigilant. If the facts evolve in a way that 
creates direct adversity between the corporation and the employee that was not originally 
understood, the employee should be told to obtain her own lawyer at that time. 

The issue becomes “real” considering the breadth of health care laws and regulations that provide 
for civil and/or criminal penalties for individuals. The most obvious of these include state and federal 
anti-kickback laws and false claim statutes, Medicare exclusion or debarment regulations, and 
antitrust laws that prohibit price fixing and market allocation. Indeed, the Department of Justice has 
of late been particularly outspoken about its willingness to hold corporate executives responsible for 
organizational malfeasance where it has the legal basis for doing so.[15] One criterion applied by the 
Department of Justice in evaluating the extent of corporate cooperation with a criminal investigation 
is whether the corporation helps identify for the government those executives or other employees it 
believes to be responsible for the misconduct of the corporation.[16] 

While most sophisticated health care executives generally are aware of these laws, many would be 
greatly surprised to know that the general counsel is not “their” lawyer—particularly in the early 
stages of an internal investigation. Any such misunderstanding is a potential disaster in the making 
for the organization, for the officer or director, and perhaps for the general counsel. For that reason, 
the general counsel is well advised to proactively address dual representation issues with her 
internal constituents. An “action plan” might include the following elements: 

1. Written and oral dialogue with the management team on the extent of the general counsel’s 
representation of management and the board. 

2. A clear written protocol for commencing and responding to internal investigations, including ways 
to preserve attorney-client privilege and clarification to all appropriate constituents as to who is the 
client. 

3. A clear written protocol for how government inquiries will be handled, differentiating between civil 
and criminal. These protocols should advise in-house counsel and management alike. These 
protocols should address matters such as proper conduct upon receipt of a subpoena or similar 
document; avoiding conduct that could create a risk of claims for obstruction of justice; what to do 
when a government attorney seeks an interview; proper Upjohn warnings; protection of attorney-
client privilege; circumstances in which the corporation will retain individual counsel for 
employees; document and email retention policies; and forensic information technology 
capabilities and the like. 

4. Maintain a list of outside counsel who are vetted in advance who could be retained by the 
organization (or referred by the organization to an officer or director) in the context of a civil or 
criminal investigation or similar proceeding. 



5. A confirmation of organization policies regarding officer/director advancement of litigation 
expenses and overall insurance/indemnification protections. 

6. Clarification of whether (and extent to which) fiduciary duties and attorney-client privilege extend 
to former officers and directors. 

7. Train the Chief Executive Officer and Board on these protocols and the risks of not following them. 
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