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I. INTRODUCTION

Under the Patient Protection and Affordable Care Act (ACA),1 significant
federal funds have been made available for state health care information
technology (IT) projects, creating substantial opportunities for government
contractors and software developers in the health care space. The Depart-
ment of Health and Human Services (HHS) has distributed approximately
$3.6 billion to thirty-five states and the District of Columbia over the past
few years to fund the consideration and development of health insurance ex-
changes.2 States can receive additional funds through the end of 2014.3 The
ACA and the regulations promulgated under the law also significantly
changed Medicaid eligibility rules, prompting many states to modernize legacy
Medicaid Management Information Systems (MMIS) in order to implement
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1. Patient Protection and Affordable Care Act, Pub. L. No. 111-148, 124 Stat. 119 (2010)
(codified in scattered sections of 42 U.S.C.), amended by Health Care and Education Reconcil-
iation Act of 2010, Pub. L. No. 111-152, 124 Stat. 1029. In this Article, references to the Afford-
able Care Act (ACA) include any amendments made by the Health Care and Education Recon-
ciliation Act (HCERA).
2. ANNIE L. MACH & C. STEPHEN REDHEAD, CONG. RESEARCH SERV., RL43066, STATUS OF

FEDERAL FUNDING FOR STATE IMPLEMENTATION OF HEALTH INSURANCE EXCHANGES 4 (2013).
3. Id. at 3.
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the new requirements.4 The Federal Government has funded ninety percent
of the cost of the design, development, and installation of state claims
processing and information retrieval systems approved by HHS, which are
typically MMIS.5 States also receive seventy-five percent Federal Financial
Participation (FFP) matching funds for the ongoing operations of MMIS.6

Moreover, in an ongoing effort to control rising health care costs and com-
bat fraud, states are continually issuing requests for proposals (RFPs) for
various health care IT projects, ranging from case management tools to pro-
vider enrollment initiatives.7

With all of these factors in play, it is a busy time for state agencies tasked
with procuring health insurance exchanges and for the companies that de-
velop and operate state health care information technology systems. Some
of these companies have experience contracting with state government agen-
cies; however, many are new to government contracting or have contracted
primarily with the Federal Government. From a legal perspective, contract-
ing with states can be difficult because there is little uniformity in contract
requirements.8 Companies that are used to well-established risk allocation
schemes in the Federal Acquisition Regulation (FAR) are often surprised to
find substantially different approaches to the allocation of those same risks.9

Indeed, companies with substantial state contracting experience may still
find themselves on unfamiliar legal ground when they review a solicitation
from a state in which they have not previously done business.10 These uncer-
tainties are compounded by the fact that many state procurement solicitations
defer negotiation over key risk allocation terms until after the state selects an
offeror for award.11 At the same time, state agencies are charged with develop-

4. STATE HEALTH ACCESS DATA ASSISTANCE CTR., UNIV. OF MINN. SCH. OF PUB. HEALTH,
STATE HEALTH ACCESS PROGRAM STATE MEDICAID ELIGIBILITY SYSTEM SURVEY: REPORT ON

THE MODERNIZATION OF STATE MEDICAID ELIGIBILITY SYSTEMS 3–5 (2012).
5. Social Security Amendments of 1972, Pub. L. No. 92-603, § 235, 86 Stat. 1329, 1414;

see also CTR. FOR MEDICAID & CHIP SERVS., DEP’T OF HEALTH & HUMAN SERVS., MEDICAID

AND CHIP FAQS: ENHANCED FUNDING FOR MEDICAID ELIGIBILITY SYSTEMS (Apr. 2013).
6. Social Security Amendments § 235; CTR. FOR MEDICAID & CHIP SERVS., supra note 5.
7. See, e.g., DIV. OF MEDICAID, STATE OF MISS., REQUEST FOR PROPOSALS NO. 20120803,

HEALTHCARE DELIVERY SYSTEMS CONSULTANT 5 (Aug. 3, 2012).
8. Donald G. Featherstun, Forward to AMERICAN BAR ASSOCIATION, GUIDE TO STATE PRO-

CUREMENT: A 50-STATE PRIMER ON PURCHASING LAWS, PROCESSES, AND PROCEDURES i (2011).
9. See id.

10. Id.
11. The process outlined in Colorado’s MMIS procurement is typical:

The Offeror affirms its willingness to enter into a Contract containing terms substantially
similar to those in Appendix H—Draft Contract by submitting a proposal. The successful Of-
feror will have an opportunity to negotiate Contract terms, but the Department expects Of-
ferors to redline the Draft Contract in Appendix H—Draft Contract, as part of the proposal
submission, with the intent of making Contract negotiations more efficient.

DEP’T OF HEALTHCARE POL’Y & FINANCING, STATE OF COLO., REQUEST FOR PROPOSAL NO.
HCPFRFPKC13COREMMIS, CORE MMIS AND SUPPORTING SERVICES APPENDIX H 28,
§ 4.3.2 [hereinafter COLORADO MMIS RFP] (on file with author); accord DEP’T OF HEALTHCARE

& FAMILY SERVS., STATE OF ILL., REQUEST FOR PROPOSAL NO. 2012-00-015, INTEGRATED ELIGI-

BILITY SYSTEM IMPLEMENTATION PROJECT 5, § 1.12 (2012) [hereinafter ILLINOIS ELIGIBILITY RFP]
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ing complex RFPs for a new and unique IT product and then negotiating with
companies with which procuring agencies may be entirely unfamiliar. State
agencies accustomed to purchasing primarily from experienced and savvy in-
state contractors now face the prospect of evaluating bids and negotiating
awards with companies that may be entirely new to government contracting.

As a result, contractors in the state health care IT sector must be keenly
aware of the risk allocation terms in each RFP, how those risk allocation ar-
rangements impact the contractor’s proposed price and agency budgets,
what concessions the contractor can reasonably expect to receive from agen-
cies during negotiations, and how other risk allocation or price terms must
be revised in the event that those concessions do not materialize.12

First, this Article will survey how five key risk allocation issues have been
treated in recent state health care IT procurements. The five risk allocation
issues surveyed are (1) contract type, (2) intellectual property (IP) rights,
(3) termination for convenience, (4) availability of funding, and (5) limitations
of liability. Our survey considered the following recent state health care IT
procurements:

• Arkansas Office of State Procurement Bid No. SP-12-0256, for Eligi-
bility and Enrollment COTS Framework (Arkansas Eligibility RFP)13

• Colorado Department of Health Care Policy and Financing Solicita-
tion No. HCPFRFPKC13COREMMIS, for Core MMIS and Support-
ing Systems RFP Review (Colorado MMIS RFP)14

• Illinois RFP No. 2012-00-015 for the Integrated Eligibility System Im-
plementation Project (Illinois Eligibility RFP)15

• Mississippi Department of Information Technology Services RFP No.
3708 for Information Systems Consulting Services (Mississippi IT
Consulting RFP)16

• Missouri Office of Administration RFP No. B2Z13050 for the Missouri
Human Services Eligibility, Enrollment and Case Management System
(Missouri Eligibility and Enrollment RFP)17

(on file with author); DEP’T OF BUILDINGS & GEN. SERVS., STATE OF VT., REQUEST FOR PROPOSAL,
INTEGRATED ELIGIBILITY SOLUTION DESIGN, DEVELOPMENT, AND IMPLEMENTATION 134, § 3.13.1
(Nov. 16, 2012) [hereinafter VERMONT ELIGIBILITY RFP] (on file with author).
12. See CNA HealthPro, Contract Management: Sound Risk Allocation Helps Protect Your Assets,

2008 VANTAGEPOINT, no. 2, at 2 (noting that negotiating risk allocation clauses without under-
standing their consequences may have serious consequences for contractors).
13. OFFICE OF STATE PROCUREMENT, STATE OF ARK., REQUEST FOR PROPOSAL NO. SP-12-0256,

ELIGIBILITY AND ENROLLMENT COTS FRAMEWORK (2012) [hereinafter ARKANSAS ELIGIBILITY

RFP] (on file with author).
14. COLORADO MMIS RFP, supra note 11.
15. ILLINOIS ELIGIBILITY RFP, supra note 11.
16. DEP’T OF INFO. TECH. SERVS., STATE OF MISS., REQUEST FOR PROPOSAL NO. 3708, INFOR-

MATION SYSTEMS CONSULTING SERVICES (2012) [hereinafter MISSISSIPPI IT CONSULTING RFP] (on
file with author).
17. DIV. OF PURCHASING & MATERIALS MGMT., STATE OF MO., REQUEST FOR PROPOSAL NO.

B2Z13050, MISSOURI HUMAN SERVICES ELIGIBILITY, ENROLLMENT AND CASE MANAGEMENT

(2013) [hereinafter MISSOURI ELIGIBILITY & ENROLLMENT RFP] (on file with author).
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• Nebraska State Purchasing Bureau RFP No. 4119Z1 for the Nebraska
Health Insurance Exchange (Nebraska HIX RFP)18

• Nevada Purchasing Division RFP No. 2023 for the Silver State Health
Insurance Exchange (Nevada HIX RFP)19

• North Dakota Department of Human Services Solicitation No. 325-
12-10-013 for Provider Screening Services (North Dakota Provider
Screening RFP)20

• Vermont Department of Buildings and General Services Agency of Ad-
ministration for Integrated Eligibility Solution Design, Development,
and Implementation (Vermont Eligibility RFP)21

Second, this Article will explore how these procurements dealt with the key
risk allocation issues listed above. Finally, it will recommend best practices
for contractors negotiating health care IT contracts with states.

II. CONTRACT TYPE

Perhaps the single most important risk allocation issue in state health care
IT contracting under the ACA is the states’ nearly exclusive use of firm-
fixed-price contract vehicles. Firm-fixed-price contracts provide for a price
that is not subject to adjustment, thereby placing “[maximum risk and] full
responsibility for all costs and resulting profit or loss” on the contractor.22

By contrast, the government agrees under a cost-reimbursement contract
to reimburse the contractor for all allowable costs incurred during the con-
tract’s performance up to an amount established in the contract.23 A cost-
type contract is a “best-efforts agreement,”24 with the government assuming
the risk that costs incurred might exceed the government’s cost estimate.25

18. STATE PURCHASING BUREAU, STATE OF NEB., REQUEST FOR PROPOSAL NO. 4119Z1, CON-

TRACTUAL SERVICES FORM (2012) [hereinafter NEBRASKA HIX RFP] (on file with author).
19. STATE PURCHASING DIV., STATE OF NEV., REQUEST FOR PROPOSAL NO. 2023, SILVER STATE

HEALTH INSURANCE EXCHANGE 1 (Mar. 26, 2012) [hereinafter NEVADA HIX RFP] (on file with
author).
20. MED. SERVS. DIV., STATE OF N.D., REQUEST FOR PROPOSAL NO. 325-12-10-013, PROVIDER

SCREENING SERVICES 1 (Aug. 16, 2012) [hereinafter NORTH DAKOTA PROVIDER SCREENING RFP]
(on file with author).
21. VERMONT ELIGIBILITY RFP, supra note 11.
22. Info. Sys. & Networks Corp. v. United States, 64 Fed. Cl. 599, 604–05 (2005) (citing FAR

16.202-1).
23. Id. at 605; FAR 16.301-1.
24. Gen. Dynamics Corp. v. United States, 671 F.2d 474, 480 (Ct. Cl. 1982) (“[A] cost-

reimbursement contract merely requires the contractor to use its best efforts to provide the
goods or services at the stated price.”).
25. FAR 16.103(d)(1)(ii); P.R. Contractors, Inc. v. United States, 76 Fed. Cl. 621, 632 (2007),

aff ’d, 274 F. App’x 897 (Fed. Cir. 2008) (“ ‘[U]nder cost-reimbursement contracts the govern-
ment accepts the risks of increased costs, delays, and nonperformance. . . .’ ” (quoting JOHN

CIBINIC JR. ET AL., ADMINISTRATION OF GOVERNMENT CONTRACTS 245 (4th ed. 2006))); JOHN

CIBINIC JR. & RALPH C. NASH JR., COST-REIMBURSEMENT CONTRACTING 2 (3d ed. 2004) (explain-
ing that in a cost-reimbursement contract, “[t]he contractor assumes virtually no cost risk”
(emphasis added)).

270 Public Contract Law Journal • Vol. 43, No. 2 • Winter 2014



Under the FAR, the Federal Government may accept the risks of a cost-
type contract when “[c]ircumstances do not allow the agency to define its
requirements sufficiently to allow for a fixed-price type contract; or . . .
[u]ncertainties involved in contract performance do not permit costs to be
estimated with sufficient accuracy.”26 Moreover, the government generally
assumes a greater proportion of risk when the requirements of performance
are “complex” and “unique to the Government”27 or if “urgency is a primary
factor.”28 Cost-type contracts thus serve to “insulate contractors against risks
they could not be expected to bear without setting up extraordinary reserves
for contingencies.”29 Arguably, each of these factors weighs in favor of cost-
type contract vehicles for many ACA-funded procurements.

By comparison, the FAR states that fixed-price contracting is suitable
where the government “can establish fair and reasonable prices at the out-
set.”30 Fair and reasonable prices may be determined in situations where
“[t]here is adequate price competition” or where past history or available
market information allows determination of realistic cost estimates.31

Overall, health insurance exchanges could be considered a poster child for
cost-type contracting. The exchanges have been described as the “center-
piece” of the ACA, and they are considered instrumental to the success of
health care reform because they are expected to increase consumer access
and expand coverage.32 Aside from the Massachusetts Health Connector,
which many regarded as the model for the exchanges mandated by the
ACA,33 exchanges are first-of-their-kind systems with no commercial coun-
terpart and are therefore “unique to the Government.”34 Because no one has
ever built the sort of exchanges contemplated by the ACA, estimating the

26. FAR 16.301-2(a) (internal citations omitted); see also FAR 16.103(b) (allowing for contract
types other than fixed price “when a reasonable basis for firm pricing does not exist”).
27. FAR 16.104(d).
28. FAR 16.104(f ).
29. U.S. Steel Corp. v. United States, 367 F.2d 399, 408 (Ct. Cl. 1966); see also FAR 16.101(b).

Cost-reimbursement contracts therefore ensure that “the actual cost of the whole work and the
risk thereof [is] assumed by the Government; that is, that the contractor is to come out whole,
regardless of contingencies, in performing the work in accordance with the contract and the direc-
tions and instructions of the contracting officer . . . .” 20 Comp. Gen. 633, 636 (1941).
30. FAR 16.202-2.
31. FAR 16.202-2(a)–(d). Fair and reasonable prices may be determined in situations where

(b) There are reasonable price comparisons with prior purchases of the same or similar supplies
or services made on a competitive basis or supported by valid certified cost or pricing data;
(c) Available cost or pricing information permits realistic estimates of the probable costs of
performance; or
(d) Performance uncertainties can be identified and reasonable estimates of their cost impact
can be made, and the contractor is willing to accept a firm fixed price representing assumption
of the risks involved.

FAR 16.202-2(b)–(d).
32. TIMOTHY STOLTZFUS JOST, THE COMMONWEALTH FUND, HEALTH INSURANCE EXCHANGES

AND THE AFFORDABLE CARE ACT: EIGHT DIFFICULT ISSUES 1 (2010).
33. State Marketplace Profiles: Massachusetts, HENRY J. KAISER FAMILY FOUND., http://kff.org/

health-reform/state-profile/state-exchange-profiles-massachusetts/ (last updated Sept. 29, 2013).
34. FAR 16.104(d).
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cost of developing and implementing an exchange is exceedingly difficult.35

That difficulty is compounded as the requirements for exchanges have con-
tinued to evolve as the Centers for Medicare and Medicaid Services (CMS)
issues new regulations defining what exchanges must do and how they must
do it.36 Finally, “urgency” is clearly a “primary factor”37 given the amount of
time between passage of the ACA in March 2010 and the January 2014 dead-
line for exchanges to be operational.38 That urgency was compounded as
many states held off on decisions to move forward with exchanges until
the Supreme Court resolved challenges to the ACA’s constitutionality.39

These considerations presumably led CMS to issue a cost-type contract to
develop a federally facilitated exchange (FFE).40 If a state elects not to estab-
lish an exchange or CMS determines that the state will not have an opera-
tional exchange by January 1, 2014, then CMS will establish an FFE within
the state.41 CMS awarded a series of contracts to develop and implement
FFEs.42 The primary development effort is being performed by CGI Federal
Inc. under a cost-reimbursement contract awarded in December 2011.43

35. See generally Quick Take: Medicaid: 3 Key Issues to Watch in 2013, HENRY J. KAISER FAMILY

FOUND. (Feb. 22, 2013), http://kff.org/health-reform/fact-sheet/quick-take-medicaid-3-key-
issues-to-watch-in-2013/ (discussing the complex and resource-heavy task of implementing
state exchanges).
36. See, e.g., Patient Protection and Affordable Care Act; Exchange Standards for Employers,

77 Fed. Reg. 18,310 (Mar. 27, 2012) (to be codified at 45 C.F.R. pts. 155, 156, & 157) (final rule
regarding minimum federal standards that state-based exchanges and federally facilitated ex-
changes must meet); Patient Protection and Affordable Care Act; Standards Related to Essential
Health Benefits, Actuarial Value, and Accreditation, 78 Fed. Reg. 12,834 (Feb. 25, 2013) (to be
codified at 45 C.F.R. pts. 147, 155, & 156) (final rule setting forth minimum standards that all
health insurance issuers seeking certification on a state-based exchange or FFE have to meet);
Patient Protection and Affordable Care Act; Exchange Functions: Standards for Navigators
and Non-Navigator Assistance Personnel, 78 Fed. Reg. 20,581 (Apr. 5, 2013) (to be codified
at 45 C.F.R. pt. 155) (proposed rule related to the Navigator program). See generally The Center
for Consumer Information & Insurance Oversight: Regulations and Guidance, CTRS. FOR MEDICARE &
MEDICAID SERVS., http://www.cms.gov/cciio/Resources/Regulations-and-Guidance/index.html#
Affordable Insurance Exchanges (last visited Dec. 1, 2013).
37. FAR 16.104(f ).
38. See 42 U.S.C. § 18031(b)(1) (Supp. V 2012). Enrollment in the exchanges is to begin on

October 1, 2013, and the exchanges are to become operational and offer health coverage starting
on January 1, 2014. See id.; Glossary: Open Enrollment Period, HEALTHCARE.GOV, https://www.
healthcare.gov/glossary/open-enrollment-period/ (last visited Dec. 15, 2013).
39. Jim Slattery, Kathryn Butcher, Daniel P. Graham & Kate R. McDonald, Supreme Court

Affirms Opportunities and Uncertainties for Health Care Contractors, 20 Health Care Pol’y Rep.
(BNA) No. 1205, at 6 ( July 16, 2012).
40. See U.S. GOV’T ACCOUNTABILITY OFFICE, GAO-13-601, PATIENT PROTECTION AND AF-

FORDABLE CARE ACT: STATUS OF CMS EFFORTS TO ESTABLISH FEDERALLY FACILITATED HEALTH

INSURANCE EXCHANGES 30–33 (2013) [hereinafter GAO-13-601].
41. 42 U.S.C. § 18041(c)(1) (Supp. V 2012). As of June 2013, CMS expects to operate an FFE

in thirty-four states in 2014. GAO-13-601, supra note 40, at 14.
42. GAO-13-601, supra note 40, at 30–33.
43. See CGI Selected to Build U.S.-Wide Competitive Health Insurance Exchange, CGI (Dec. 1,

2011), http://www.cgi.com/en/CGI-selected-build-US-wide-competitive-health-insurance-exchange;
Patient Protection and Affordable Care Act: Hearing on PPACA Pulse Check: Part 2 Before the Sub-
comm. on Health of the H. Comm. on Energy & Commerce, 113th Cong. (2013) (written testimony
of Cheryl Campbell, Senior Vice President, CGI Fed. Inc.) (“At the time of task order award,
most of these regulations and guidance were still being finalized and the associated system
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The state HIX solicitations reviewed for the Article, by contrast, each
contemplates a firm-fixed-price contract.44 Indeed, each of the state health
care IT procurements reviewed required offerors to submit firm fixed prices.45

The desire of state agencies to achieve cost certainty in procuring a new prod-
uct from unfamiliar contractors is understandable, but the use of fixed-price
contracting is unlikely to achieve that goal.46 Although these contract types,
by definition, allocate “maximum risk” to the contractor,47 the unique circum-
stances surrounding health care IT procurements implementing the ACA ren-
der illusory any cost certainty that these states hoped to achieve. The contin-
uous promulgation of new federal and state regulations implementing the
ACA48 ensures that these states will receive numerous requests for price ad-
justments under the contracts’ changes clauses.

III. INTELLECTUAL PROPERTY RIGHTS

IP rights are a critical issue in all types of government contracting, and
they loom particularly large here given the unique nature and vast scope
of the health insurance exchanges.49 A few of the critical IP issues govern-
ment contractors face in this market include ownership of work product,
license back agreements, and IP noninfringement warranties and related
indemnifications.

A. Ownership of Work Product

At the most fundamental level, contractors should seek to ensure that the
state customers own only the work product the contractor develops pursuant
to the customers’ specifications, known as a “work for hire.”50 Given the
fluid nature of software development and other IT development, contractors
must take steps to ensure that states do not have any basis to assert rights
to the contractor’s commercial software, preexisting IP, or IP developed
outside the context of the state’s contract without the use of state funds.51

requirements defined fully. For that reason, the [Federal-Facilitated Marketplace] task order was
issued as a cost-reimbursement type task order and the project’s original scope was defined
broadly with deliverable dates to be determined by CMS. During the course of performance,
CMS has modified the task order on several occasions, generally in response to more detailed
requirements regarding system functionality as regulations and policy were better defined.”).
44. NEBRASKA HIX RFP, supra note 18, at 2, § II.B; NEVADA HIX RFP, supra note 19, § 4.6.7.
45. E.g., ARKANSAS ELIGIBILITY RFP, supra note 13, at 11, § 1.21; COLORADO MMIS RFP, supra

note 11, at 95, § 10.6.3; ILLINOIS ELIGIBILITY RFP, supra note 11, at 8, § 2.3.3.1.
46. See FAR 16.202.
47. See Info. Sys. & Networks Corp. v. United States, 64 Fed. Cl. 599, 604–05 (2005) (citing

FAR 16.202-1).
48. See supra note 36 (listing proposed rules).
49. See generally JAMES MCEWEN ET AL., INTELLECTUAL PROPERTY IN GOVERNMENT CON-

TRACTS: PROTECTING AND ENFORCING IP AT THE STATE AND FEDERAL LEVEL 18–29 (2d ed. 2012).
50. See generally U.S. PATENT & TRADEMARK OFFICE, DEP’T OF COMMERCE, CIRCULAR 9:

WORKS MADE FOR HIRE 1–2 (2012), available at http://www.copyright.gov/circs/circ09.pdf.
51. Contractors should ensure that they are legally considered the “author” in order to retain

ownership of work under the contract. See 17 U.S.C. § 201(a). Under federal copyright law, the
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The contract language governing ownership of work product set forth in
state solicitations varies widely from state to state.52 It is not unusual to
see state RFPs and template contracts broadly define the state’s ownership
rights but not include any language clarifying what products the state does
not own. For example, an Illinois RFP for an Integrated Eligibility System
contained the following ownership language:

All work performed or supplies created by Vendor under this contract, whether
written documents or data, goods or deliverables of any kind, shall be deemed
work-for-hire under copyright law and all intellectual property and other laws,
and the State of Illinois is granted sole and exclusive ownership to all such
work, unless otherwise agreed in writing. Vendor hereby assigns to the State all
right, title, and interest in and to such work including any related intellectual
property rights, and/or waives any and all claims that Vendor may have to such
work including any so-called “moral rights” in connection with the work. Vendor
acknowledges the State may use the work product for any purpose. Confidential
data or information contained in such work shall be subject to confidentiality pro-
visions of this contract.53

Similarly, a Colorado state RFP contained the following ownership lan-
guage with no carve-out for IP owned by the contractor:

(K) “Work” means the tasks and activities Contractor is required to perform to
fulfill its obligations under this Contract, and Exhibit A, including the perfor-
mance of the Services and delivery of the Goods.

(L) “Work Product” means the tangible or intangible results of Contractor’s
Work, including, but not limited to, software, research, reports, studies,
data, photographs, negatives or other finished or unfinished documents, draw-
ings, models, surveys, maps, materials, or work product of any type, including
drafts.54

As a recommended best practice, broad ownership provisions should al-
ways contain an explicit carve-out of any commercial-off-the-shelf (COTS)
software and IP developed outside the scope of the state contract, particularly
when such software or other IP may be used in the development of the state
deliverables.55 Some state health care IT contracts carve out ownership of
“copyrighted software” or COTS software but fail to carve out the broader
category of “preexisting intellectual property” or “intellectual property devel-

person for whom the work was prepared is considered the author in the case of “work for hire”
unless the parties agree otherwise in signed writing. See id. § 201(b).
52. Compare ILLINOIS ELIGIBILITY RFP, supra note 11, at 79, § 4.7 (“All work performed or

supplies created by Vendor under this contract, whether written documents or data, goods or
deliverables of any kind, shall be deemed work-for-hire under copyright law and all intellectual
property [IP] and other laws, and the State of Illinois is granted sole and exclusive ownership to
all such work, unless otherwise agreed in writing.”), with ARKANSAS ELIGIBILITY RFP, supra
note 13, at 39, § 4.3 (“The State shall retain ownership of all data and State supplied hardware/
software. The work products produced for the system belong to DHS and cannot be used, shared,
published or otherwise distributed without the written permission of DHS. The vendor will en-
sure confidentiality of the data gathered and the reviewers assigned to the process.”).
53. ILLINOIS ELIGIBILITY RFP, supra note 11, at 79, § 4.7.
54. COLORADO MMIS RFP, supra note 11, at app. H, § 4(K)–(L).
55. See MCEWEN ET AL., supra note 49, at 93–94, 109.
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oped prior to or outside of the contract.”56 For example, a recent Missouri
health care IT RFP provided the following:

While the state agrees that ownership of all copyrighted software shall be retained by the
contractor or relevant third party(s), the contractor shall agree and understand that
all data, reports, materials, documentation, business rules, etc., which are devel-
oped by the contractor as a requirement of the contract shall become the property
of the State of Missouri, which shall include all rights and interests for present and
future use or sale as deemed appropriate by the state agency.57

This provision is too narrow for contractors because copyright is only one
form of IP protection.58 A contractor typically will have developed IP prior
to commencement of a state contract that is not necessarily copyrighted but
still requires protection.59 Such preexisting IP can include processes and
methodologies the contractor developed prior to starting work under the
state contract and may use in developing the contract’s deliverables.60 As
the contractor may use these methodologies in the development of future
products for other customers, it is important to ensure that state contracts
properly address IP rights clearly and specifically. As a best practice, the con-
tract terms should also address IP developed simultaneously with the work
performed for a state but outside the scope of the contract.61 Such language
helps preclude disputes involving contractors with multiple development
projects occurring simultaneously. The general language contractors should
look for in state health care IT contracts is: “[f ]or avoidance of doubt, Work
Product [or other defined term used to delineate products owned by the
state] shall not include (1) commercial off the shelf software; or (2) any intel-
lectual property developed prior to or outside of this contract.”

If the contractor is aware of specific methodologies or tools it will use in
the development of work product for a state at the time it submits a proposal
or is negotiating a contract, the parties should attempt to define ownership
of said tools. Specificity is valuable in helping contractors protect their IP
and states better understand what work product is being delivered under
the procurement. Relatedly, specifically addressing rights in COTS products

56. See, e.g., MISSOURI ELIGIBILITY & ENROLLMENT RFP, supra note 17, at 67, § 4.19.
57. Id.
58. MCEWEN ET AL., supra note 49, at 18–29 (describing the four methods of IP protection:

patents, trade secrets, copyright, and trademarks).
59. See also Robert K. Huffman & Lynda T. O’Sullivan, Uncharted Waters: State Contracting

Terms and Conditions, Intellectual Property, and the Homeland Security Era, 33 PUB. CONT. L.J.
163, 206–07 (2003).
60. Cf. MCEWEN ET AL., supra note 49, at 53, 57 (highlighting that while the Federal Govern-

ment acquires rights in “subject inventions,” i.e., those “first conceived or actually reduced to
practice during performance of a funding agreement,” it does not acquire rights in existing in-
ventions unless specifically provided for).
61. Robert S. Metzger et al.,When More Produces Less: California’s IT Terms and Conditions Pro-

duce Less Competition and Lower Value, 37 PROCUREMENT L. 19, 21 (2001); MCEWEN ET AL., supra
note 49, at 114–15 (explaining that this independent research and development policy allows
contractors to spread overhead “across both commercial and governmental projects, thereby im-
proving the government’s access to better technology” (citing ATK Thiokol, Inc. v. United
States, 598 F.3d 1329 (Fed. Cir. 2010))).
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is another best practice, for example: “[t]he State’s rights to use, copy, and
otherwise exploit any commercial off the shelf software shall be completely
defined and controlled by separate software license agreements executed by
the Parties.” Such contract language will ensure that the broad ownership
rights set forth in state contracts do not govern the state’s rights in any
COTS software provided under the contract. COTS products are routinely
purchased by states under standard commercial software license agreements,
although state attempts to negotiate such terms are not uncommon. How-
ever, states that insist on gaining rights in COTS software may be bargaining
for rights beyond the agencies’ actual requirements.

B. License Back Agreements

Based on our experience, state health care IT contracts typically do not
grant contractors a license back to use the work product developed for the
state with other customers.62 This is unfortunate because the potential reus-
ability of certain developments, and the rights to use (but not own) such de-
velopments, can increase the profitability of customized state-by-state devel-
opment work and thereby potentially decrease fixed-price bids to states.63

States typically use the deliverables to meet their own needs, as opposed
to licensing the technology to other entities or states (which would likely re-
quire significant customization expertise). Allowing contractors to reuse the
technology thus has little or no negative impact on the state itself. Offering
license back agreements to contractors could result in price concessions for
state agencies. Contractors that see reusability potential for a prospective de-
velopment should actively negotiate with states to obtain license back rights
to their work product.64 As a best practice, license back language should state
that the license back will not interfere with the state’s ownership rights. One
example of license back language may state:

The State hereby grants Contractor a nonexclusive, royalty-free, fully paid-up,
and sub-licensable license to use, execute, reproduce, display, perform, sublicense,
distribute, and prepare derivative works of Work Product [or other defined term],
as that term is defined in the Contract (the “License Back”), provided that the Li-
cense Back does not interfere with the State’s ownership rights in or use of the
Work Product pursuant to the Contract. For avoidance of doubt, Contractor
may assign, transfer, or sub-license its rights under this License Back, in whole
or in part.

States may or may not agree to permit sub-licensing of the rights in a li-
cense back agreement. If states are reluctant to permit sub-licensing, con-
tractors should offer to provide the state with the right to approve all such

62. See also Huffman & O’Sullivan, supra note 59, at 167, 174, 203–04 (providing examples of
IP provisions in state contracts).
63. See generally NAT’L ASSOC. OF STATE CHIEF INFO. OFFICERS, NEGOTIATING IP ON THE WAY

TO THE WIN-WIN: NASCIO’S INTELLECTUAL PROPERTY RECOMMENDATIONS 4 (2005).
64. See TECHAMERICA, TRANSFORMING PROCUREMENT FOR THE 21ST CENTURY: PART I. RE-

FORMING IT CONTRACT TERMS AND CONDITIONS TO IMPROVE PROCUREMENT ENVIRONMENTS

AND OUTCOMES 10 (2009).
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sub-licenses, pursuant to the following language: “[f ]or avoidance of doubt,
Contractor may assign, transfer, or sub-license its rights under this License
Back, in whole or in part, subject to notice to and consent of the State, such
consent not to be unreasonably withheld.” Contractors should be aware that
state agencies may vary in their willingness to grant license back agreements.65

The importance of obtaining such rights will depend on the anticipated reus-
ability of the developed solution or its components, and the contractor’s other
state, federal, or commercial work.

C. Intellectual Property Warranties and Indemnification

State health care IT contracts typically ask contractors to warrant that the
work product developed by the contractor will not infringe any third-party
patents, copyrights, or other IP rights.66 This survey noted similar provi-
sions proposed in several state contracts. For example, a contract from Illi-
nois stated: “[v]endor warrants that the supplies furnished under the contract
will . . . not infringe any patent, copyright or other intellectual property
rights of any third party.”67 A similar formulation from Vermont contained
the following language:

The Party represents, warrants and covenants that . . . [t]he Party owns or has the
right to use under valid and enforceable agreements, all intellectual property
rights reasonably necessary for and related to delivery of the services and provision
of the deliverables as set forth in this Agreement and none of the deliverables or
other materials or technology provided by the Party to the State will infringe upon
or misappropriate the intellectual property rights of any third party.68

Although contractors can make representations about the current status of
IP claims pending against their developments, there are risks associated with
warranting that their developments will never be deemed infringing of exist-
ing IP in the future.69 IP infringement claims, and the resolution of such
claims by the courts, can be unpredictable.70 A contractor would breach a
noninfringement warranty if an infringement claim arose and was resolved
against the contractor, even if the contractor had believed in good faith
that its product was noninfringing.71 Consequently, contractors may seek

65. See DANIELLE M. CONWAY, STATE AND LOCAL GOVERNMENT PROCUREMENT 147 (2012).
66. WILLIAM SIMS CURRY, CONTRACTING FOR SERVICES IN STATE AND LOCAL GOVERNMENT

AGENCIES 212, § 9.1.41 (2009).
67. ILLINOIS ELIGIBILITY RFP, supra note 11, at 77, § 2.9.
68. VERMONT ELIGIBILITY RFP, supra note 11, at 170, attachment G, § 3(e).
69. See FAR 52.227-2(b) (requiring that any time a claim or suit of any alleged patent or copy-

right infringement arises, the contractor must furnish “all evidence and information in the con-
tractor’s possession” relating to the suit).
70. See generally Gretchen Ann Bender, Uncertainty and Unpredictability in Patent Litigation:

The Time Is Ripe for a Consistent Claim Construction Methodology, 8 J. INTELL. PROP. L. 175, 175
(2001) (discussing the challenges in assessing patent litigation risk).
71. See generally Paul E. McGowan, Strategies for Indemnification Under the UCC Against

Claims for Patent Infringement, 21 INTELL. PROP. LITIG., Winter 2010, at 6, 7 (suggesting that
there is a low bar to establish that the contractor has breached the warranty against infringe-
ment, only requiring that the “claim of infringement . . . be more than frivolous”).
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to substitute anti-infringement warranties with clauses that indemnify the
state against infringement claims and promise that the contractor will cure
any infringement.72 The clause could read:

For any software developed by Contractor prior to or during this contract that is
used in the performance of this contract, Contractor shall indemnify and hold
harmless the State from and against any claim alleging that the State’s use of
any intellectual property constitutes infringement of any intellectual property,
proprietary, publicity, or privacy rights, except where such claims arise from the
State’s independent and/or unauthorized actions. The State shall: (i) give Contrac-
tor written notice within thirty (30) days of receipt by the State of notice of such
claim or action; and (ii) allow the Contractor to control and provide reasonable
assistance and cooperation to the Contractor in connection with such claim or
action and all related negotiations.

It is imperative that the contract include language regarding a contractor’s
right to cure any infringement regardless of whether a contract contains an
IP warranty or an indemnification clause.73 As a best practice, a contractor
should seek the right to elect its own cure option from among the following:

(1) modifying the product that was determined to be infringing;
(2) procuring a license on the State’s behalf to use the IP;
(3) substituting the product with a noninfringing product; or
(4) pulling the allegedly infringing product without replacement, pro-

vided that doing so will not adversely impact the State’s use of the
contract deliverables.74

While state contracts may contain one or more of these cure options, con-
tractors should seek to have all such options included in the contractual lan-
guage in order to manage financial risk. Under some circumstances, it may
be unreasonably cost-prohibitive for a contractor to modify the infringing
product, substitute it with a similar product, or obtain a license, and a con-
tract provision requiring such action could prove problematic.

IV. TERMINATION FOR CONVENIENCE CLAUSES

In addition to ensuring appropriate IP protections, there are notable fi-
nancial and legal risks associated with termination clauses in many con-
tracts.75 States approach termination for convenience clauses in largely the

72. See, e.g., FAR 52.227-3; MD. CODE REGS. 21.07.03.18.
73. See, e.g., CAL. DEP’T OF GEN. SERVS., GENERAL PROVISIONS–INFORMATION TECHNOLOGY

§§ 39(c) (2010) (establishing that the State shall permit the contractor the option to cure in-
fringement or violation of IP right).
74. See, e.g., id. (“[T]he State shall permit the contractor at its option and expense either to

procure for the State the right to continue using the Deliverables . . . or to replace or modify
the same so that they become non-infringing.”).
75. See Patrick J. Martell & Donald G. Featherstun, Convenience Termination: More Selected

Problems, BRIEFING PAPERS, Dec. 1991, at 1, 13 (1991) (discussing consequences of a termination
for convenience, which requires the contractor to “(a) stop work immediately, (b) cancel all sub-
contracts, and (c) prepare and submit a settlement proposal to the Gov[erment],” and the risks as-
sociated therewith).
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same way.76 Termination for convenience has its origins in federal contract
law and permits the government to terminate contracts without cause.77

The concept can be found in almost every state’s procurement system.78

Termination for convenience clauses are generally accompanied by termina-
tion for cause clauses and provisions governing termination due to lack of
appropriations.79

Even where the state procurement solicitations do not explicitly use the
term “termination for convenience,” the government’s right to terminate
the contract without cause may still exist under names such as “early termi-
nation” or simply “termination.”80 Broadly speaking, most state termination
for convenience clauses tend to provide for a no-cause termination with prior
notice to the contractor, often thirty days.81 An example of such a clause
from a Missouri RFP is reproduced here:

The Division of Purchasing and Materials Management reserves the right to ter-
minate the contract at any time, for the convenience of the State of Missouri, with-
out penalty or recourse, by giving written notice to the contractor at least thirty
(30) calendar days prior to the effective date of such termination. The contractor
shall be entitled to receive compensation for services and/or supplies delivered to
and accepted by the State of Missouri pursuant to the contract prior to the effec-
tive date of termination.82

The preceding clause is typical for most state procurements, and sampled so-
licitations from Illinois, Arkansas, and Nebraska all include largely similar
language.83

States vary in the application of the termination for convenience clause.84

For example, a Nevada solicitation provided that “[a]ny discretionary or
vested right of renewal notwithstanding, this Contract may be terminated
upon written notice by mutual consent of both parties, or unilaterally by

76. See 5 PHILIP L. BRUNER & PATRICK J. O’CONNOR JR., 5 BRUNER AND O’CONNOR ON CON-

STRUCTION LAW 1016–19, § 18:45 (2002) (asserting that the termination for convenience clause
was mandatory in federal contracts but is now “common . . . in many state and private con-
tracts”) (citations omitted); see also Martell & Featherstun, supra note 75, at 13 (stating that
“state courts narrowly interpret these clauses to conform with local contract law”).
77. See FAR 49.502; see also CONWAY, supra note 65, at 248.
78. See CONWAY, supra note 65, at 248–49.
79. See FAR 49.4, 52.217-2(a); see also CURRY, supra note 66, at 194–95, § 9.1.5; NAT’L ASS’N

OF STATE PURCHASING OFFICIALS, STATE & LOCAL GOVERNMENT PURCHASING PRINCIPLES &
PRACTICES 115 (David P. Gragan ed., 5th ed. 1997).
80. As with many contract terms, termination for convenience clauses are often incorporated

into solicitations from preexisting standard contract terms and conditions used statewide. See,
e.g., COLORADO MMIS RFP, supra note 11, at app. H, § 15(B); see also NEBRASKA HIX RFP,
supra note 18, at 15, § III.Y.
81. See, e.g., K. Asamoah-Boadu v. Missouri, 328 S.W.3d 790, 796 (Mo. Ct. App. 2010);

see also CURRY, supra note 66, at 194–95, § 9.1.5.
82. MISSOURI ELIGIBILITY & ENROLLMENT RFP, supra note 17, at 64, § 4.8.1.
83. ILLINOIS ELIGIBILITY RFP, supra note 11, at 75, § 1.4; ARKANSAS ELIGIBILITY RFP, supra

note 13, at 11, § 1.23; NEBRASKA HIX RFP, supra note 18, at 15, § III.Y.2.
84. See Termination: Maryland Court of Appeals Holds That Termination for Convenience Clause

Must Be Exercised in Good Faith, 31 CONSTR. LITIG. REP. 30, 34 (2010) (discussing how state
courts vary in interpreting how to exercise the right to terminate for convenience).
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either party without cause.”85 This provision—in numerous Nevada contracts86

as well as some Vermont contracts87—appears to permit the contractor to ex-
ercise the convenience termination right. In reality, the contractor’s right is
more limited, as the Nevada terms require that the “Contractor shall satisfac-
torily complete work in progress at the agreed rate (or a pro rata basis if nec-
essary) if so requested by the Contracting Agency.”88 Consequently, even if the
contractor voids the contract, any in-progress work must be completed.89

Another variation on termination for convenience is the termination in
the public interest. In a Colorado Department of Health Care Policy and
Financing solicitation, the draft contract included the following “Early Ter-
mination in the Public Interest” clause:

The State is entering into this Contract for the purpose of carrying out the public
policy of the State of Colorado, as determined by its Governor, General Assembly,
and/or courts. If this Contract ceases to further the public policy of the State, the
State, in its sole discretion, may terminate this Contract, in whole or in part. Ex-
ercise by the State of this right shall not constitute a breach of the State’s obliga-
tions hereunder. This subsection shall not apply to a termination of this Contract
by the State for cause or breach by Contractor, which shall be governed by § 15.A
or as otherwise specifically provided for herein.90

This provision limits the termination for convenience to situations where
the contract no longer furthers the public policy of the state.91 The “early
termination in the public interest” provision is notable because it purports
to limit the government’s discretion in terminating a contract without
cause.92 In practice, since all government contract terminations should be
in the public interest, there may be no difference.93 However, several con-
tractors have attempted to challenge no-cause terminations on the basis
that the government has a “good faith” duty under the contract and that
the contract cannot be terminated in “bad faith.”94 In RAM Engineering

85. DIV. OF STATE PARKS, STATE OF NEV., GEN. NO. 00-16, INDEPENDENT CONTRACTOR AND

CONSTRUCTION CONTRACTS, attachment D, § 10(a) (2012) [hereinafter NEVADA GEN. NO. 00-16]
(on file with author) (emphasis added).
86. E.g., GOVERNOR’S OFFICE OF ENERGY, STATE OF NEV., REQUEST FOR PROPOSAL NO. 0513,

FINANCING AND GRANT SUSTAINABILITY CONSULTANT § 10(a) (2012); DIV. OF PURCHASING, STATE

OF NEV., REQUEST FOR PROPOSAL NO. 1873, ACTUARIAL SERVICES § 10(a) (2010).
87. E.g., OFFICE OF PURCHASING & CONTRACTING, STATE OF VT., CONTRACT NO. 24166

§ 13(a) (2013); OFFICE OF PURCHASING & CONTRACTING, STATE OF VT., CONTRACT NO. 23458
§ 13(a) (2012).
88. NEVADA GEN. NO. 00-16, supra note 85, attachment D, § 10(e)(ii).
89. Id.
90. COLORADO MMIS RFP, supra note 11, at app. H, § 15(B).
91. Id.
92. See CONWAY, supra note 65, at 248 (describing “broad discretion” in termination

decisions).
93. See United States v. Corliss Steam-Engine Co., 91 U.S. 321, 322 (1875) (recognizing the

government’s right to terminate for convenience for “any cause the public interest requires”);
see also CONWAY, supra note 65, at 248.
94. See RAM Eng’g & Constr., Inc. v. Univ. of Louisville, 127 S.W.3d 579, 583–84 (Ky.

2003); Capital Safety, Inc. v. State Div. of Bldg. & Constr., 848 A.2d 863, 865–66 (N.J.
2004); Handi-Van, Inc. v. Broward Cnty., 116 So. 3d 530, 540 (Fla. Dist. Ct. App. 2013).
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and Construction, Inc. v. University of Louisville, RAM was initially awarded a
construction contract for Cardinal Stadium, but a bid protest resulted in
the requirement being re-competed.95 RAM won the re-compete as well,
but at a lower price; RAM then sought damages for breach of the original
contract.96 Both the trial court and the intermediate appeals court held
that, although the original contract was valid, it was rendered void by an
order in the bid protest litigation and the university validly invoked the ter-
mination for convenience clause.97 The Kentucky Supreme Court disagreed,
holding that “[t]ermination for convenience clauses required by the Model
Procurement Code are subject to the good faith and fair dealing require-
ments set forth in [the Kentucky Model Procurement Code].”98 The court
noted that “[a]lthough the government may terminate contracts for conve-
nience, that cannot supersede the good faith duty to do ‘everything neces-
sary’ to carry out the contract.”99 Crucially, the court held that the univer-
sity’s termination must be based on a substantial change in circumstances,
stating that “[w]hile contractors ought to expect the government to termi-
nate a contract when it is in its best interest to do so, it is also reasonable
for them to expect that the government’s interest will only change if the cir-
cumstances surrounding the contract substantially change.”100 The court
went on to hold that the bid protest litigation was not a substantial change
in circumstances.101

RAM Engineering is not the only case to consider a “good faith” termina-
tion requirement, but the reported cases lean heavily towards allowing the
government to exercise discretion in terminating a contract for convenience.
In Capital Safety, Inc. v. State Division of Building and Construction, a contractor
challenged the New Jersey government’s termination for convenience of an
asbestos removal contract claiming the termination was made in bad faith.102

The New Jersey courts dismissed the case, holding:

[E]ven viewing the evidence most favorably to plaintiff, [New Jersey] cannot be
found to have acted in bad faith because its motive in terminating the contract
was not to harm plaintiff but instead to serve the financial interests of the State
by avoiding exposure to a claim for additional delay damages.103

In Handi-Van, Inc. v. Broward County, the court held that there was no bad
faith by the State of Florida and imposed a high bar for demonstrating
bad faith: “the contractor must present clear and convincing evidence that
the government’s termination was made with the intent to injure the

95. 127 S.W.3d at 581.
96. Id.
97. Id. at 581–82.
98. Id. at 584.
99. Id. at 585.
100. Id. at 586.
101. Id. at 587.
102. 848 A.2d 863, 865 (N.J. 2004).
103. Id. at 868.
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contractor.”104 The court distinguished typical terminations based on chang-
ing business and policy considerations from cases “where the government
crushed the contractor’s bargained-for expectations by entering into the con-
tract despite knowing it would not honor a portion of it at all.”105

Contractors thus face difficulty when challenging convenience termina-
tions, which highlights the importance of negotiations over compensation
terms. Although most states permit termination for convenience and provide
some compensation to the contractor,106 the degree of compensation varies.
One notable distinction between federal and state contracts is the compen-
sation that contractors may receive as a result of the convenience termi-
nation. The FAR establishes a process by which a terminated contractor sub-
mits a settlement proposal to the government.107 The Federal Government
compensates different types of contracts (fixed-price, cost-reimbursement,
commercial item) differently, but generally “[a] settlement should compen-
sate the contractor fairly for the work done and the preparations made for
the terminated portions of the contract, including a reasonable allowance
for profit.”108 Although some methods for calculating termination costs
are provided in the FAR, it states that “[f ]air compensation is a matter of
judgment and cannot be measured exactly.”109 A federal contractor termi-
nated for convenience, therefore, can seek payment for services performed/
goods provided, termination costs (including settlement expenses), and rea-
sonable profit on fixed-price contracts.110

State contracts are typically more restrictive on what compensation con-
tractors may receive upon convenience termination.111 The Missouri RFP,
which tends to be the norm, provides “compensation for services and/or sup-
plies delivered to and accepted by the State of Missouri pursuant to the con-
tract prior to the effective date of termination.”112 Additionally, an Illinois
RFP states that “[t]he Vendor shall be entitled to compensation upon sub-
mission of invoices and proof of claim for supplies and services provided
in compliance with this contract up to and including the date of termina-
tion.”113 Compensation provisions of this type can be unduly burdensome
for contractors, particularly those working on contracts with milestone
payments or fixed-price contracts with long production timelines prior to
delivery.114 Contractors may incur significant expenses preparing a deliver-

104. 116 So. 3d 530, 540 (Fla. Dist. Ct. App. 2013) (quoting TigerSwan, Inc. v. United
States, 110 Fed. Cl. 336, 345 (2013) (internal quotation marks omitted)).
105. Id. at 541.
106. See 5 BRUNER & O’CONNOR, supra note 76, at 1016–19, § 18:45 (citations omitted).
107. See FAR 52.249-2, 52.249-6.
108. FAR 49.201(a).
109. Id.
110. See FAR 49.201.
111. See, e.g., MISSOURI ELIGIBILITY & ENROLLMENT RFP, supra note 17, at 64, § 4.8.1.
112. Id.
113. ILLINOIS ELIGIBILITY RFP, supra note 11, at 75, § 1.4.
114. See, e.g., Dynamics Research Corp. v. Ohio Dep’t of Job & Family Servs., No. 2010-

06231, 2012 Ohio Misc. LEXIS 117, at *8 (Ohio Ct. Cl. May 8, 2012).
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able, only to see the contract terminated at the eleventh hour.115 Some states
appear to acknowledge this concern, and Arkansas Department of Human
Services contracts and invitations for bid often include language that

[p]ayments for completed services or deliverables satisfactorily delivered to and
approved by the Department shall be at the contract price. Payment for partially
completed services or deliverables satisfactorily delivered to and not yet approved
by the Department shall be at a price mutually agreed upon by the Contractor and
the Department.116

While providing for payment of partially completed services and deliverables
is an improvement, none of the state solicitations reviewed provided for any
compensation for the contractor’s termination costs or profits.117

Although still not as fulsome as compensation under the FAR, the
Colorado RFP included the following unusually nuanced compensation
provision:

If this Contract is terminated by the State pursuant to this [Early Termination in
the Public Interest clause], Contractor shall be paid an amount which bears the
same ratio to the total reimbursement under this Contract as Contractor’s obliga-
tions that were satisfactorily performed bear to the total obligations set forth in
this Contract, less payments previously made. Additionally, if this Contract is
less than [sixty percent] completed upon the effective date of such termination,
the State may reimburse Contractor for a portion of actual out-of-pocket expenses
(not otherwise reimbursed under this Contract) incurred by Contractor prior to
the effective date of the termination in the public interest which are directly attrib-
utable to the uncompleted portion of Contractor’s obligations hereunder; pro-
vided that the sum of any and all reimbursement shall not exceed the maximum
amount payable to Contractor hereunder.118

This compensation clause provides a more nuanced approach, allowing for
pro rata compensation for most contracts while explicitly allowing the state
the flexibility to pay a contractor’s incurred expenses where the contract is
less than sixty percent complete. The premise appears to be that after sixty per-
cent contract completion, the contractor will have recouped its up-front ex-
penses. This flexible approach offers a potential model for future solicitations.

V. AVAILABILITY OF FUNDING

State governments, like the Federal Government, depend on the appro-
priation of funds by state legislatures to incur contractual obligations. Fund-
ing availability presents even greater concerns for state health care IT pro-
curements because these acquisitions involve federal and state funds, both

115. See, e.g., id. at *1.
116. DIV. OF BEHAVIORAL HEALTH SCIS., STATE OF ARK., REQUEST FOR QUALIFICATIONS NO.

DBHS-2014-02, COMPREHENSIVE SUBSTANCE ABUSE SERVICES 25 (2013) (on file with author);
ARKANSAS ELIGIBILITY RFP, supra note 13, § 25.
117. See, e.g., MISSOURI ELIGIBILITY & ENROLLMENT RFP, supra note 17, at 64, § 4.8.1;

NEBRASKA HIX RFP, supra note 18, at 15, § III.Y.
118. COLORADO MMIS RFP, supra note 11, at app. H, § 15(B)(iii).
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of which must be available in sufficient amounts to support contract per-
formance.119 Although nearly all the surveyed procurements addressed the
availability of funding, these procurements took substantially different ap-
proaches to allocating the risk that funding could become unavailable.

Most of the state health care IT solicitations we reviewed include lan-
guage similar to FAR 52.232-18, Availability of Funds, which is used when
contracting agencies award contracts prior to the availability of funds.120

FAR 52.232-18 states that “[f ]unds are not presently available for this con-
tract” and provides that

[t]he Government’s obligation under this contract is contingent upon the avail-
ability of appropriated funds from which payment for contract purposes can be
made. No legal liability on the part of the Government for any payment may
arise until funds are made available to the Contracting Officer for this contract
and until the Contractor receives notice of such availability, to be confirmed in
writing by the Contracting Officer.121

The Availability of Funds clause makes the availability of appropriated funds
a condition precedent to the government’s obligations under the contract—
once Congress appropriates sufficient funds to pay the contractor, the con-
dition is satisfied and the government is obligated to pay.122 Even if the
agency subsequently exhausts the appropriation to make other permissible
expenditures, it must still pay the contractor.123

Most state health care IT solicitations contain similar language.124 For ex-
ample, section 7(D) of the draft contract attached to the Colorado MMIS
RFP addresses not only the availability of Colorado funds, but also the avail-
ability of federal funds as well:

The State is prohibited by law from making commitments beyond the term of
the State’s current Fiscal Year. Therefore, Contractor’s compensation beyond the
State’s current Fiscal Year is contingent upon the continuing availability of State
appropriations as provided in the Colorado Special Provisions, set forth below. If
federal funds are used to fund this Contract, in whole or in part, the State’s per-
formance hereunder is contingent upon the continuing availability of such funds.

119. See supra notes 1–7 and accompanying text (addressing federal funding for state health
care IT procurements).
120. See FAR 32.703-2, 32.706-1(a), 52.232-18.
121. FAR 52.232-18.
122. Salazar v. Ramah Navajo Chapter, 132 S. Ct. 2181, 2190 (2012) (quoting Cherokee Na-

tion of Okla. v. Leavitt, 543 U.S. 631, 637 (2005)); RESTATEMENT (SECOND) OF CONTRACTS § 224
(“A condition is an event, not certain to occur, which must occur, unless its non-occurrence is
excused, before performance under a contract becomes due.”); id. § 225(1) (“Performance of a
duty subject to a condition cannot become due unless the condition occurs or its non-occurrence
is excused.”).
123. Salazar, 132 S. Ct. at 2189 (“When a Government contractor is one of several persons to

be paid out of a larger appropriation sufficient in itself to pay the contractor, it has long been the
rule that the Government is responsible to the contractor for the full amount due under the con-
tract, even if the agency exhausts the appropriation in service of other permissible ends.” (cita-
tions omitted)).
124. But seeNEVADA HIX RFP, supra note 19, § 13 (Terms and Conditions section of contract

proposal does not mention the availability of appropriated funds). The Nevada HIX RFP is the
only procurement in this survey that did not address the availability of funds.
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Payments pursuant to this Contract shall be made only from available funds encum-
bered for this Contract and the State’s liability for such payments shall be limited to
the amount remaining of such encumbered funds.125

The Colorado MMIS draft contract further provides: “Financial obligations
of the State payable after the current fiscal year are contingent upon funds
for that purpose being appropriated, budgeted, and otherwise made avail-
able.”126 These contract clauses implement the Colorado Constitution, spe-
cifically, the provision of Colorado’s Taxpayer Bill of Rights that requires
voter approval for the “creation of any multiple-fiscal year direct or indirect
district debt without . . . adequate present cash reserves pledged irrevocably
and held for payments in all future fiscal years.”127 These provisions are
fairly typical of the solicitations reviewed for this Article.128

Many state health care IT solicitations go further and address what hap-
pens if sufficient funds become unavailable.129 Here, however, the allocation
of risk varies significantly from state to state and deviates from the allocation
of risk in the FAR. Under the FAR, contracts are either fully funded or in-
crementally funded.130 If fully funded, funds have not only been made avail-
able, but have been obligated to cover the price of a fixed-price contract.131

For these fully funded contracts, subsequent unavailability generally is not an
issue. For incrementally funded contracts, particularly incrementally funded
cost-reimbursement contracts, the FAR sets forth a fairly elaborate notice re-
gime that is designed to protect both the government and the contractor.132

FAR 52.232-22, Limitation of Funds, contemplates that federal agencies will

125. COLORADO MMIS RFP, supra note 11, at app. H, § 7(D).
126. Id. at 28, § 21(B).
127. COLO. CONST. art. X, § 20(4).
128. See, e.g., ILLINOIS ELIGIBILITY RFP, supra note 11, at 79, § 4.1 (“This contract is contin-

gent upon and subject to the availability of funds.”); MISSISSIPPI IT CONSULTING RFP, supra note
16, § IV(11) (“All contracts are subject to availability of funds of the acquiring State entity and
are contingent upon receipt by the winning Vendor of a purchase order from the acquiring State
entity.”); MISSOURI ELIGIBILITY & ENROLLMENT RFP, supra note 17, at 67, § 4.15.1 (“The con-
tractor understands and agrees that funds required to fund the contract must be appropriated by
the General Assembly of the State of Missouri for each fiscal year included within the contract
period. The contract shall not be binding upon the state for any period in which funds have not
been sufficiently appropriated . . . .”).
129. E.g., CAL. DEP’T OF GEN. SERVS., supra note 73, § 21(a) (“If funds . . . are not appropri-

ated, Contractor agrees to take back any affected Deliverables furnished under this Contract,
terminate any services supplied to the State under this Contract, and relieve the State of any fur-
ther obligation therefor.”); COLORADO MMIS RFP, supra note 11, at app. H, § 7(D) (“If State or
federal funds are not appropriated, or otherwise become unavailable to fund this Contract,
the State may terminate this Contract immediately, in whole or in part, without further liabil-
ity . . . .”); ILLINOIS ELIGIBILITY RFP, supra note 11, at 79, § 4.1 (“The State, at its sole option,
may terminate or suspend this contract, in whole or in part . . . if (1) the Illinois General
Assembly or the federal funding source fails to make an appropriation sufficient to pay such
obligation . . . .”).
130. FAR 32.703-1.
131. FAR 32.703-1(a).
132. See Advanced Materials, Inc. v. Perry, 108 F.3d 307, 308–10 (Fed. Cir. 1997).
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incrementally fund contracts with available appropriations.133 The clause
requires federal contractors to

notify the Contracting Officer in writing whenever it has reason to believe that the
costs it expects to incur under this contract in the next [sixty] days, when added to
all costs previously incurred, will exceed [seventy-five] percent of . . . the total
amount so far allotted to the contract by the Government . . . .134

The contractor must further estimate the “additional funds, if any, required
to continue timely performance . . . .”135

The contractor’s notice that allotted funds will soon be exhausted requires
the government to either (a) identify other available funds and allot them to
the contract or (b) terminate the contract.136 The clause provides that

[t]he Contractor is not obligated to continue performance under this contract . . .
or otherwise incur costs in excess of . . . the amount then allotted to the contract
by the Government . . . until the Contracting Officer notifies the Contractor in
writing that the amount allotted by the Government has been increased and spec-
ifies an increased amount . . . .137

The clause further provides that, “[i]n the absence of the specified notice, the
Government is not obligated to reimburse the Contractor for any costs in ex-
cess of the total amount allotted by the Government to this contract . . . .”138

As the Federal Circuit has explained, these requirements “protect both the
contractor and the government”:

The ability to obtain government approval of additional costs before incurring
them protects the contractor from discovering, after performing the contract at
greater cost than anticipated, that its work has been financially disastrous because
the government will not pay the additional costs. It also relieves the contractor, if
such advance approval is not given, from its obligation to complete the contract or
to incur costs in excess of the estimate. The limitation of the government’s liability
to the estimated cost stated in the contract (unless additional costs are authorized)
protects the government from having to pay more than it had anticipated and set
aside for the contract if the contractor’s costs of performance exceed the estimate.
It also gives the government the choice whether to incur additional costs for the
contract or to have the contract terminated.139

The Limitation of Funds clause expressly references the contractor’s
rights under the termination clause, although it limits the government’s ter-
mination liability to the total amount allotted by the government to the con-
tract.140 As a result, contractors are entitled to reimbursement of “[a]ll costs
reimbursable under this contract, not previously paid, for the performance of

133. FAR 32.706-2(b), 52.232-22.
134. FAR 52.232-22(c).
135. FAR 52.232-22(d).
136. FAR 52.232-22(e).
137. FAR 52.232-22(f )(2).
138. FAR 52.232-22(h).
139. Advanced Materials, Inc. v. Perry, 108 F.3d 307, 310 (Fed. Cir. 1997).
140. FAR 52.232-22(e), (h).
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this contract before the effective date of the termination,” up to the total
amount allotted to the contract.141

The allocation of risk in the Nebraska HIX RFP is similar to the FAR re-
gime with respect to availability of funds.142 Section III.Z of the RFP pro-
vides that “[t]he State’s obligation to pay amounts due for fiscal years follow-
ing the current fiscal year is contingent upon legislative appropriation of
funds for the contract” and permits the State to “terminate the contract, in
whole or in part, in the event funding is no longer available.”143 That clause
goes on to provide:

Should said funds not be appropriated, the State may terminate the contract with
respect to those payments for the fiscal years for which such funds are not appro-
priated. The State will give the contractor written notice thirty (30) days prior to
the effective date of any termination, and advise the contractor of the location (ad-
dress and room number) of any related equipment. All obligations of the State to
make payments after the termination date will cease and all interest of the State in
any related equipment will terminate. The contractor shall be entitled to receive
just and equitable compensation for any authorized work which has been satisfac-
torily completed as of the termination date. In no event shall the contractor be
paid for a loss of anticipated profit.144

The Nebraska HIX RFP therefore contains many of the key risk allocation
points as the FAR regime discussed above, including (1) a process for noti-
fication regarding funding availability issues, (2) a termination right for the
state, and (3) a fair compensation right for the contractor for work per-
formed prior to the termination date. Although the phrase “satisfactorily
completed” may limit a contractor’s termination remedies relative to the ter-
mination remedies in the FAR,145 the regime set forth in this clause gener-
ally attempts to protect both parties’ interests.

Similarly, the North Dakota Provider Screening RFP and the Arkansas
Eligibility and Enrollment RFP allow those states to terminate the resulting
contracts in the event of inadequate funding.146 These provisions, however,
protect contractors by providing a remedy for costs incurred prior to termi-
nation. The North Dakota Provider Screening RFP provides that “[a]ny ter-
mination of this agreement . . . is without prejudice to any obligations or
liabilities of either party already accrued prior to termination.”147 The

141. FAR 52.249-6(h)(1).
142. NEBRASKA HIX RFP, supra note 18, at 15, § III.Z.
143. Id.
144. Id.
145. The FAR clauses omit the “satisfactorily completed” qualification. Compare id., with

FAR 52.249-6(h)(1), 52.249-2(g)(1).
146. NORTH DAKOTA PROVIDER SCREENING RFP, supra note 20, at attachment A, § 9 (provid-

ing for termination “effective upon delivery of written notice to Vendor or on any later date
stated in the notice, if . . . [f ]unding from federal, state, or other sources is not obtained and
continued at levels sufficient to allow for purchase of the services or supplies in the indicated quan-
tities or for the indicated term”); ARKANSAS ELIGIBILITY RFP, supra note 13, at 8, § 1.14(1)(a)
(allowing the state to cancel the contract “upon [thirty] days’ written notice whenever there are
no funded appropriations for the equipment or software”).
147. NORTH DAKOTA PROVIDER SCREENING RFP, supra note 20, at attachment A, § 9.

State Health Care IT Contracting Under the ACA 287



Arkansas Eligibility and Enrollment RFP similarly provides that, “[i]f the
contractor has provided services and there are no longer funds legally avail-
able to pay for the services, the contractor may file a claim.”148

By contrast, other state health care IT procurements allocate to the con-
tractor substantially all of the risk of funding availability. For example, the
Missouri Eligibility and Enrollment RFP provides, without qualification,
that “the state shall not be liable for any costs associated with termination
caused by lack of appropriations.”149 Similarly, the Illinois Eligibility RFP
provides:

The State, at its sole option, may terminate or suspend this contract, in whole or
in part, without penalty or further payment being required, if (1) the Illinois General
Assembly or the federal funding source fails to make an appropriation sufficient to
pay such obligation, or if funds needed are insufficient for any reason; (2) the Gov-
ernor decreases the Department’s funding by reserving some or all of the Depart-
ment’s appropriation(s) pursuant to power delegated to the Governor by the Illi-
nois General Assembly; or (3) the Department determines, in its sole discretion or
as directed by the Office of the Governor, that a reduction is necessary or advis-
able based upon actual or projected budgetary considerations. Contractor will be
notified in writing of the failure of appropriation or of a reduction or decrease.150

This language is notable in two respects. First, it purports to disclaim any
obligation on the part of the state to make “further payment,”151 but it is
not clear whether this refers to any payments beyond those previously made
or beyond the effective date of the termination. By comparison, the RFP’s ter-
mination for convenience clause uses slightly different language—“further
obligation”—but affirmatively provides that the contractor can invoice for
supplies and services through the effective date of the termination:

The State may, for its convenience and with [thirty] days prior written notice to
Vendor, terminate this contract in whole or in part and without payment of any
penalty or incurring any further obligation to the Vendor. The Vendor shall be
entitled to compensation upon submission of invoices and proof of claim for sup-
plies and services provided in compliance with this contract up to and including
the date of termination.152

The absence of any invoicing provision for a termination based on availabil-
ity of funds could be construed to negate such a right.

Second, the Illinois availability of funds clause provides that the contract-
ing agency can unilaterally reduce funding previously made available for the
contract.153 Moreover, although the clause provides that the state will notify
the contractor of any “reduction or decrease” in funding, the clause does
not specify any period by which notice must be provided in advance of

148. ARKANSAS ELIGIBILITY RFP, supra note 13, at 46.
149. MISSOURI ELIGIBILITY & ENROLLMENT RFP, supra note 17, at 67, § 4.15.1.
150. ILLINOIS ELIGIBILITY RFP, supra note 11, at 79, § 4.1.
151. Id.
152. Id. at 75, § 1.4.
153. Id. at 79, § 4.1.
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termination.154 To the extent that the contractor’s remedies under the avail-
ability of funds clause are less than under the termination for convenience
clause, it appears that the state can avoid both the broader liability and the
longer lead time of the latter clause by unilaterally reducing the contract’s
funding.155

It is not clear what purpose is served by limiting a contractor’s termina-
tion for convenience remedy in the event of a termination caused by lack
of funding, beyond, of course, limiting the state’s obligation to available ap-
propriations. Contractors should endeavor through negotiations to make
their remedy for a termination for lack of funding consistent with the remedy
for a termination for convenience and to limit the state’s ability to unilater-
ally reduce funding previously made available to a contract.

Presumably, contractors will account for these risks by front-loading pay-
ment schedules and, potentially, increasing proposed prices as a contin-
gency.156 In particular, contractors may insist on milestone payments that
are scheduled to account for state fiscal year calendars.157 Moreover,
contractors should ensure that the state’s rights under any availability of
funds provisions are flowed down to subcontractors; otherwise, a contractor
could have substantial breach exposure to subcontractors that cannot be
passed onto the state.158 Finally, as an indirect tool for reducing the likeli-
hood of availability of funds issues, contractors may choose to publicize
funding issues or otherwise attempt to affect legislative agendas. The polit-
ical sensitivity to which state health insurance exchanges are subject may
provide contractors additional leverage, as legislators may want to avoid
the political controversy of “defunding” health insurance exchanges under
the ACA.

VI. LIMITATIONS OF LIABILITY

Limitations of liability provisions generally favor state agencies and are
rarely bilateral. State agencies often face limited flexibility to adjust limita-
tions of liability because those provisions may be mandated under state
law.159 As sovereigns, state governments are only liable to the extent that
their sovereign immunity is waived, and although most states have waived
their sovereign immunity for the purposes of contracting, those waivers

154. Id.
155. See id.
156. See Marc A. Pederson, Rethinking the Termination for Convenience Clause in Federal Con-

tracts, 31 PUB. CONT. L.J. 83, 92 (2001).
157. See Gregory H. McClure, The Application of the Prompt Payment Act to Commercial Item

Acquisitions: Contractors Are Not Entitled to Interest on Late Commercial Interim Payments, 29
PUB. CONT. L.J. 269, 276 & n.42 (2000).
158. See Joseph D. West, Practical Advice Concerning the Federal Government’s Termination for

Convenience Clause, 17 CONSTR. LAW., no. 4, 1997, at 26, 28.
159. NAT’L ASS’N OF STATE CHIEF INFO. OFFICERS, GAINING TRACTION ON THE ROAD TO

WIN-WIN: LIMITATIONS ON LIABILITY IN STATE IT CONTRACTING 3–4 (2010).
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are not absolute.160 In addition, state appropriations and fiscal laws often pre-
clude agencies from obligating funds for future fiscal years;161 consequently,
contract liability must be limited to preset amounts. As a result, the state’s
ability to negotiate on limitations of liability language is often limited.

The standard limited liability provision used by the Nevada Purchasing
Division and found in most of the state’s contracts is illustrative of the typical
language found in limited liability clauses:162

The State will not waive and intends to assert available NRS chapter 41 liability
limitations in all cases. Contract liability of both parties shall not be subject to pu-
nitive damages. Liquidated damages shall not apply unless otherwise specified in
the incorporated attachments. Damages for any State breach shall never exceed
the amount of funds appropriated for payment under this Contract, but not yet
paid to Contractor, for the fiscal year budget in existence at the time of the breach.
Damages for any Contractor breach shall not exceed one hundred and fifty per-
cent (150%) of the contract maximum “not to exceed” value. Contractor’s tort li-
ability shall not be limited.163

In addition to foreclosing punitive and liquidated damages, the damages for
any breach by the state are limited to the value of the contract not yet
paid.164 Nevada limits the contractor’s breach liability to 150% of the con-
tract value.165 The contractor’s tort liability is unlimited by the clause; the
state, however, has limited tort liability to $100,000 and may raise sovereign
immunity defenses to some tort claims.166

Nevada’s limitation of liability language is fairly typical.167 The Missouri
Eligibility and Enrollment RFP similarly limited the contractor’s breach and
tort liability “to two times the total contract price for all goods and services
over the life of the contract.”168 Consequential, incidental, special, and pu-

160. See, e.g., Sisney v. Reisch, 754 N.W.2d 813, 819 (S.D. 2008).
161. See, e.g., ILL. CONST. art. VIII, § 2(b).
162. See, e.g., DEP’T OF HEALTH & HUMAN SERVS., STATE OF NEV., REQUEST FOR PROPOSAL

NO. 1870, CONTRACT FOR SERVICES OF INDEPENDENT CONTRACTOR 3 (2002) [hereinafter NEVADA

CONTRACT FOR SERVICES OF INDEPENDENT CONTRACTOR]. Under Nevada Revised Statute 41.031,
the state has waived its sovereign immunity. NEV. REV. STAT. ANN. § 41.031 (West 2011). The
waiver is incomplete and is subject to several exceptions codified under chapter 41 of the Nevada
Revised Statutes. See id.
163. NEVADA CONTRACT FOR SERVICES OF INDEPENDENT CONTRACTOR, supra note 162, at 3.
164. Id.
165. Id.
166. Id.; NEV. REV. STAT. ANN. § 41.035 (West 2011) (“An award for damages in an action

sounding in tort brought under NRS 41.031 or against a present or former officer or employee
of the State or any political subdivision, immune contractor or State Legislator arising out of an
act or omission within the scope of the person’s public duties or employment may not exceed the
sum of $100,000, exclusive of interest computed from the date of judgment, to or for the benefit
of any claimant. An award may not include any amount as exemplary or punitive damages.”).
167. See NAT’L ASS’N OF STATE CHIEF INFO. OFFICERS, supra note 159, at 3–4.
168. MISSOURI ELIGIBILITY & ENROLLMENT RFP, supra note 17, at 63, § 4.7.2; see also COLO-

RADO MMIS RFP, supra note 11, at app. H, § 19(P) (“The aggregate liability of the Contractor,
for this Contract . . . shall be limited to . . . [d]uring the Implementation Contract Stages, twice
the value of the original Contract for the Implementation Contract Stages . . . [and] [d]uring the
Ongoing MMIS Operations and Fiscal Agent Operations Stage, one times the value of the orig-
inal Contract . . . .”).
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nitive damages were all excluded.169 The Missouri RFP included language
that nothing in the RFP should be “construed to waive or limit the state’s
sovereign immunity or any other immunity from suit provided by law.”170

Missouri courts, however, have held that sovereign immunity does not apply
to breach of contract claims.171

A notable addition to contractor damages in the Missouri RFP is a special
provision regarding loss of Enhanced Federal Financial Participation rates.
The RFP stated that

[i]n the event the contractor fails to comply with the requirements set forth herein
which causes the state agency loss of the Enhanced Federal Financial Participation
(EFFP) rates for system implementations applicable to this project, the amount of
the applicable EFFP reduction incurred by the state agency shall be charged to the
contractor as actual damages, not to exceed the total cost of Phase I and Phase II
and migration as applicable.172

Although this requirement is not yet uniformly common,173 it offers an in-
triguing option for states concerned about potential loss of federal funding.
Given the significant costs faced by the states in implementing the ACA and
the necessity for federal funding, states are likely looking for avenues to en-
sure that contractor nonperformance does not jeopardize federal funding.174

Another exemplary clause from the Colorado RFP follows:

If CMS Certification is not granted within eighteen (18) months of the start of
claims processing by the Core MMIS and Supporting Services, and the Contractor
is determined to be at fault for the delay based on the outcome resulting from the
Dispute Process (as described in Section 10.5) the Contractor will reimburse the
Department an amount equal to the difference between the [seventy-five percent]
Federal Financial Participation Rate for a CMS Certified System and the [fifty
percent] Federal Financial Participation Rate the Department incurred for oper-
ating a non-CMS Certified System during the period the System is not certified
by CMS.175

Contractors should be wary of similar provisions arising in future
procurements.

Additionally, contractors should be aware of special provisions relating
to IP, as states regularly require contractors to warrant against IP issues.176

169. MISSOURI ELIGIBILITY & ENROLLMENT RFP, supra note 17, at 63, § 4.7.3.
170. Id. at 64, § 4.7.4.
171. Kunzie v. City of Olivette, 184 S.W.3d 570, 575 (Mo. 2006) (en banc) (“Sovereign im-

munity does not apply to suits for breach of contract.” (citations omitted)); see also Edoho v. Bd.
of Curators of Lincoln Univ., 344 S.W.3d 794, 799 (Mo. Ct. App. 2011) (finding error in dis-
missing contract claim on basis of sovereign immunity).
172. MISSOURI ELIGIBILITY & ENROLLMENT RFP, supra note 17, at 62, § 4.5.1.
173. See NAT’L ASS’N OF STATE CHIEF INFO. OFFICERS, supra note 159, at 3–4.
174. For more on the importance of federal funding, see the discussion supra notes 1–7 and

accompanying text.
175. COLORADO MMIS RFP, supra note 11, at 90, § 10.4.3.
176. See supra Part III.C.
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As Nevada’s HIX RFP demonstrates, states will seek to carve out patent and
copyright infringement from limitation of liability provisions:

To the extent of any limited liability expressed in the contract, the contractor
agrees to indemnify, defend and hold harmless, not excluding the State’s right
to participate, the State from any and all claims, actions, damages, liabilities,
costs and expenses, including reasonable attorney’s fees and expenses, arising
out of any claims of infringement by the contractor of any United States Patent
or trade secret, or any copyright, trademark, service mark, trade name or similar
proprietary rights conferred by common law or by any law of the United States or
any state said to have occurred because of systems provided or work performed
by the contractor, and, the contractor shall do what is necessary to render the sub-
ject matter non-infringing in order that the State may continue its use without
interruption or otherwise reimburse all consideration paid by the State to the
contractor.177

Whereas Nevada’s general terms and conditions limit contractor’s breach li-
ability to 150% of the contract not-to-exceed value, patent and trademark
infringement could subject the contractor to unlimited liability.178 Such
carve-outs appear common, as states remain wary of IP claims.179

VII. CONCLUSION

Companies that develop and operate health care IT systems will continue
to see substantial business opportunities among state procurements imple-
menting and funded by the ACA. These contracting opportunities present
significant challenges, however, particularly for companies that fail to appre-
ciate the variety of different risk allocation terms employed by state procur-
ing agencies and for state agencies that may be pushing too far for risk mit-
igation at the risk of raising prices or alienating qualified bidders. Companies
that are used to the risk allocation schemes in the FAR or a particular state
will likely be surprised at the substantial differences among other states’ ap-
proaches to the allocation of those same risks. Contractors seeking to make
reasonable business decisions in the state health care IT sector must be
keenly aware of the risk allocation terms in each RFP, how those risks impact
the contractor’s proposed price, what concessions the contractor can reason-
ably expect to receive during negotiations, and whether and how other risk
allocation or price terms must be revised in the event that those concessions
do not materialize. Similarly, state agencies must be aware of how traditional
risk allocation schemes may not be appropriate for health care IT system
procurements and remain flexible in evaluating alternative contracting terms
that may better satisfy the procuring entity’s needs.

177. NEVADA HIX RFP, supra note 19, § 13.3.15.
178. Id.; NEVADA CONTRACT FOR SERVICES OF INDEPENDENT CONTRACTOR, supra note 162,

at 3.
179. See, e.g., MISSOURI ELIGIBILITY & ENROLLMENT RFP, supra note 17, at 63, § 4.7.2(d).
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