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Planning Considerations for the
Post-Nuclear Family
Changing definitions can impact how advisors provide services and
assist clients with estate and trust matters

F

or centuries, the traditional notion of family
involved a heterosexual couple in a long-term
marriage who conceived children the old-fashioned way during their marriage. Evolving social norms
and new technological advances over the past 40 years
have challenged these traditional notions of family.
Primary changes include: (1) a dramatic increase in
divorce and the creation of blended families; (2) legalization of same-sex marriage and an increase in unmarried cohabiting couples; (3) children born outside of
marriage and the phenomenon of single mothers by
choice; and (4) acceptance of adoption and sophisticated assisted reproductive technology (ART) (that is, the
methods used to conceive a child other than by sexual
intercourse).
A full exploration of all these topics is too much for
one article, but exploring how some of these changes may
particularly impact ultra-high-net-worth (UHNW) clients is a worthwhile endeavor. For advisors in the family
office space and others who work with UHNW families,
these changing definitions of family can impact: (1) family governance, (2) how services are provided, (3) how
existing trusts are to be interpreted, and (4) how new
estate-planning instruments should be drafted. These
issues go to the very core of what it means to be a family.

Divorce and Blended Marriages
Studies suggest that divorce rates among UHNW clients
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may be lower than among the general population.1
Nonetheless, given the wealth at stake, it’s important to
plan for the termination of a marriage and the disputes
and claims that often accompany it. Many states’ laws
automatically revoke a will (and, in some cases, a trust
instrument) with respect to any disposition of property
made under the document to a former spouse, any provision conferring a power of appointment (POA) on the
former spouse or any provision nominating the former
spouse as a fiduciary.2 To cover situations that fall outside of those statutes, such as roles in a family’s irrevocable trusts, it may be a good idea to include a provision
that automatically removes a spouse from controlling
fiduciary roles on the filing of a divorce action.
Often with UHNW clients, particularly in situations
of multi-generational wealth, most assets will be held in
trust. Accordingly, the assets that are divisible on divorce
may be limited. It’s also become increasingly rare for
trusts created by preceding generations to provide for
descendants’ spouses at all, except perhaps as permissible beneficiaries under a POA. Therefore, if a client
family-member has created his own trust that includes
the spouse as a permissible lifetime beneficiary (for
example, a spousal lifetime access trust), it’s generally
preferable to build in flexibility with the use of POAs
or decanting to authorize a third party to remove the
spouse following a divorce. That flexibility enables the
trust and its assets to be on the table while negotiating
the divorce, which may be more desirable than an automatic removal of the spouse as a beneficiary on divorce.
Average life expectancies are nearing 80 years in the
United States and are higher for the affluent, whose
lifestyles and access to high quality health care lead
to longer life expectancies.3 This means that even for
long-term marriages in which no divorce occurred, it’s
relatively common for one spouse to outlive the other
long enough to remarry and potentially have another
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long-term marriage. Advisors should discuss with clients
whether a surviving spouse who remarries should continue to be treated as a spouse under the former spouse’s
estate-planning instruments. Beware of tax considerations, however, when contemplating a limitation on the
definition of “spouse.” If a decedent creates a trust for the
benefit of her surviving spouse, the trust won’t qualify for
the unlimited marital deduction if the surviving spouse’s
interest in the trust terminates on remarriage (or at any
other time prior to the surviving spouse’s death).
Although the relevance of domestic partnerships and
civil unions has decreased now that same-sex marriage
is permitted in every state, members of the family may

Some clients may not want to
include biological children who
have no relationship with the
family, particularly when significant
multi-generational family wealth or
a family business is involved.
nonetheless be in or choose one of these arrangements
rather than marriage. Moreover, as social norms have
relaxed, it’s increasingly common for couples to choose
long-term cohabitation over any formal arrangement,
such as a civil union or marriage.4 In the UHNW community, the decision not to marry is one way to avoid the
need for a prenuptial agreement or the risk of an expensive divorce, particularly among older couples who may
have already been through one.5 To accommodate these
long-term relationships, it may be desirable to provide
flexibility to include unmarried cohabitants as potential
beneficiaries. While most clients choose not to include
cohabitants in the definition of “spouse,” there may be
exceptions in unique family circumstances.

Defining Children and Descendants
Historically, under common law, children born outside
of marriage generally didn’t inherit from either genet18
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ic parent.6 In the 1970s, several decisions by the U.S.
Supreme Court found that distinctions between inheritance rights for children based on the marital status of
their parents violated the equal protection clause of the
U.S. Constitution.7 Absent a showing of contrary intent,
a trust or other instrument is now generally assumed
to include non-marital children within classes such as
“descendants” or “issue.”8 Typically, a child born to a
married couple is presumed to be the biological child of
both spouses.9 The presumption can be rebutted only by
clear and convincing evidence.10
Modern arrangements for bringing children into
this world and the increase in blended families result in
complicated determinations regarding who can benefit
from multi-generational trusts and who’s entitled to
receive services from the family office. Practitioners can
rely on state law or draft new estate-planning instruments that define whether a parent-child relationship
exists in or outside of marriage. While providing specifics is often desirable, one benefit of relying on state law is
that it should adapt to changing social norms over time,
whereas provisions of a trust instrument won’t (absent
decanting or other amendment options).
Advisors for UHNW clients may need to help family members with charges of paternity. In the UHNW
space, these claims can bring unwanted publicity to a
private family. Members of high profile families often
worry that the significant others of their male descendants may have a financial incentive to become pregnant, and the family members may want to protect the
family’s wealth to the extent possible from the claims of
a non-marital child.
State law typically establishes paternity in uncertain
or contested cases with DNA testing. Estate-planning
documents often follow the same approach. The primary benefit of the DNA testing approach for determining
paternity is the certainty that it provides. While most
testing isn’t 100 percent conclusive, the degree of error
is extremely small. This approach doesn’t require the
exercise of discretion by a fiduciary, which should make
it more attractive to fiduciaries than other alternatives.
Relying solely on DNA testing can result in a child
inheriting from or through a parent that the child never
actually knew or who intentionally never acknowledged
the child. Some clients may not want to include biological children who have no relationship with the family,
particularly when significant multi-generational family
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wealth or a family business is involved. However, at least
one study has indicated the contrary.11
There may nonetheless be circumstances in which
DNA testing isn’t practical or desirable. Often, the child
doesn’t make a claim of paternity until the alleged father
dies. In these cases, exhumation may be required to
facilitate a postmortem DNA test, which can have significant emotional consequences on the client’s family.
Refusal by the purported father (generally a client or
a descendant of a client) to submit to testing may lead
to his being subject to a paternity suit. For example, in
spite of a Wisconsin presumption that a child’s father
is the mother’s husband at the time of the child’s birth,
after DNA testing established that another man was the
biological father, that other man was ordered to pay
child support.12
An alternative to DNA testing is a requirement of
formal acknowledgment of genetic paternity to establish
parentage. An acknowledgment puts the determination
in the father’s hands of whether the child is “in” or “out.”
Often, this option is desirable for clients who prefer for
their male descendants to be the ones to decide whether
a non-marital child should be treated as a descendant.
If, however, parentage of a non-marital child isn’t
disputed, the father may neglect to execute such an
acknowledgment. The father may not be aware of
this requirement in family trusts, which could lead to
unintended consequences. Permitting an informal or
unwritten acknowledgment of paternity in place of a
formal written acknowledgment generally isn’t desirable, as it could lead to litigation over whether ambiguous acts or documents are sufficient to constitute an
implicit acknowledgment. When the amounts at stake
are large, there may be a tremendous financial incentive
to litigate these cases.
As an alternative to the written acknowledgment,
the Uniform Probate Code (UPC) and several states
have adopted a test of whether the father “functioned
as a parent” or have used similar concepts to determine
whether a non-marital child should be treated as a
descendant. The case law interpreting these concepts
continues to grow.13 Using the “functioned as a parent”
standard has appeal because the intention of most
settlors is to include the offspring of their descendants
when their descendants act as parents to the offspring.
What it means to “function as a parent,” however, varies
dramatically among families, and the case law developAUGUST 2016
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ing in various jurisdictions may also differ substantially.
The lack of objective criteria may encourage litigation
and family discord, particularly if the fiduciary charged
with making this decision is a family member. While
there are downsides of having a family member make
these often emotional determinations, implementing
this fact-intensive standard isn’t appealing to corporate
fiduciaries, either.
Functional parentage doesn’t necessarily entail biological parentage, meaning that children with no biological relationship to the purported parent may become
trust beneficiaries under that standard. This outcome
arises most frequently in stepparent relationships, and
formalizing those relationships often results in strong

The mere possibility that a
posthumously conceived child
could be born after a decedent’s
death can wreak havoc on an
estate or trust administration.
feelings from family members. Determining how stepchildren will be classified is particularly important in
families of great wealth, in which the child’s lifestyle
expectations may be set by the stepparent’s wealth, the
stepparent may have functioned as a parent and yet
that stepchild isn’t a trust beneficiary or able to partake
directly in the family’s wealth.

Adoption and ART
Statutes now treat adopted children the same as biological children for most purposes.14 But for older trust
instruments, as clients with multi-generational wealth
are more likely to have, advisors must be sensitive to
the fact that such instruments may exclude adopted
children as descendants. This exclusion may be by the
instruments’ express terms or because the instruments
are deemed to be governed by the law at the time each
instrument was executed, which excluded adopteds.
Some jurisdictions require state law interpretations
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based on definitions that were in effect when the trust
was created, rather than current interpretations.
Restrictions on adoption may have been included in
older trust documents because of cultural norms at the
time, or they may have been put in place, for example,
to ensure that the governance of a family business was
entrusted only to blood descendants of the founder. In
any case, the family office plays an important role in
educating family members about these restrictions as
younger family members consider how to build their
families, and adopted children may face quite different
financial futures than biological children.
Similarly, whether a child conceived with the use of

Because posthumous conception
is a recent phenomenon, it’s highly
unlikely that older instruments
provide for this fact pattern.
ART will be included as a descendant in the family’s
trust agreements is a common concern. The use of ART
has resulted in the concept of “parentage” being divided into three distinct types: (1) biological or genetic
parentage—contributing gametes to the child (that is,
sperm or egg); (2) gestational parentage—bearing the
child; and (3) functional parentage—raising the child
following birth. Older trust documents, and many new
trust documents, don’t contemplate these alternative
definitions of parentage.
In vitro fertilization (IVF) refers to any procedure
that involves conception outside of the human body, followed by implantation of one or more fertilized eggs into
the carrier’s uterus. IVF may use the genetic material of
one or both of the intended parents or that of male and/
or female third-party donors.
Based on preliminary data, over 208,000 IVF or similar procedures were administered in the United States in
2014, resulting in over 57,000 deliveries and over 70,000
live born infants. These births account for approximately
1.6 percent of all infants born in the United States in
2014.15 These procedures can be extremely costly and
20
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often require multiple attempts before resulting in a live
birth. Given the significant expense associated with IVF,
a disproportionate number of these births likely occur
in UHNW families.
Artificial (or assisted) insemination involves sperm
being transferred to a woman’s uterus or cervix. Artificial
insemination was the first ART to become widely used,
and it remains popular.16 Artificial insemination may
involve the use of the intended father’s own genetic
material or genetic material from a donor.
Statutes granting parental rights over children born
from artificial insemination or IVF generally create
legal parent-child relationships between the child and
the individuals requesting and consenting in writing to
the use of the technique.17 If a woman conceives through
artificial insemination or other ART using sperm donated by a man who isn’t her husband, the woman’s spouse
is treated as the natural parent of the child if the insemination or other ART was done under the supervision of
a licensed physician and the conception was done with
the consent of her spouse.18
Surrogacy arrangements add complexity by introducing a woman other than the “intended mother” to
gestate the child. If the surrogate will be biologically
related to the child, she would typically undergo artificial insemination with the intended father’s sperm.
On the other hand, a gestational carrier arrangement
typically involves the surrogate carrying to term an in
vitro fertilized embryo formed using an egg from the
intended mother or a donor so that the surrogate has no
genetic relationship to the child.
In surrogacy situations, the child’s intended parents generally become the child’s legal parents, either
through adoption or through a petition to be named
on the child’s birth certificate.19 The parental rights of
others, including the surrogate, are terminated in connection with the adoption or petition. Surrogacy, however, is still illegal in many states and not well-defined
in others.20 In those cases, the rights of the parties to a
surrogacy arrangement often aren’t clear and can lead
to unexpected consequences.21
Due to the increased use of ART and the evolution
of family relationships, it’s now possible for more than
two individuals to have a parenting role. Historically, a
child could have only two legal parents.22 A few states
and the District of Columbia currently recognize more
than two people can have the legal responsibility of
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parenting a child.23
Estate-planning documents should designate family
relationships with defined terms that clearly prevent
donors and surrogates from being treated as legal parents of the child conceived using their genetic material.
The Uniform Parentage Act, which to date has been
adopted in some form in 11 states, provides that a gamete donor isn’t a parent of a child conceived by means of
ART.24 However, this doesn’t necessarily prevent a donor
from claiming parentage based on post-birth conduct.25
The UPC, which to date 18 states have adopted in
some form, also contains definitions and presumptions
pertaining to assisted reproduction and surrogacy.26 The
UPC provides that half-blood relatives inherit the same
share they would inherit if they were whole blood.27
Consider the implications for the meaning of family if
one donor, typically a sperm donor, were to produce
dozens of half-blood siblings.28
Contractual agreements are typically used prior to
insemination or implantation to ensure that no rights
are accidentally conferred on a donor or surrogate. The
client’s advisors should review these contracts to ensure
that appropriate protections are in place and enforceable.
Even if a contract is in place, parties should comply with
any local statutory requirements to ensure that the parties’ intent is carried out. Finally, the typical precautions
regarding privacy and mental health screenings are even
more important for UHNW clients. In addition to all
the reasons any donor may be interested in a meeting
or relationship with his offspring, the introduction
of a famous family or substantial wealth may create
additional incentives that could cause much emotional
turmoil for the family if not addressed before the procedures are undertaken.

Posthumous Reproduction
Historically, posthumous birth was limited to the situation in which a married couple conceives a child before
the death of the husband and the child is born after the
husband’s death, or in the rare case, rescued from its
mother’s womb on her death. Because the father in this
situation is typically aware of his wife’s pregnancy during
his lifetime, there’s generally little question about whether the child should be included in the class of “children”
or “descendants” who may inherit from the father. The
common law presumes that a child born to a widow
within 280 days following her husband’s death was
AUGUST 2016
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fathered by the deceased husband. Statutes may extend
the relevant timeframe to 300 days.29
A more complex issue arises with posthumous conception, in which case the child isn’t conceived until after
the parent’s death. With the advent of cryopreservation
and post-death retrieval of reproductive material, ART
can be used to produce a child who’s both conceived
(or implanted) and born after the death of one or both
parents.
In a typical situation, embryos or gametes may
have been frozen during an individual’s lifetime and
then used after that individual’s death to create a pregnancy. Common reasons for cryopreservation include

Drafters must be aware that they
aren’t only drafting for the family
relationships currently known and
contemplated by the settlor, but
also for many future generations
of the settlor’s family.
wanting to preserve fertility before undergoing cancer
treatments or prior to being deployed in the military.
Cryopreservation is also commonly used to preserve
genetic material remaining after pursuing ART.
Genetic material such as embryos and gametes can be
successfully used to conceive children even after they’re
preserved for significant periods of time. Headlines have
included children conceived with embryos and sperm
that had been preserved for over 20 years.30 A cryopreservation provider, Reprotech, issued a press release in
2012 claiming that a child had been born from sperm
that had been cryopreserved for over 40 years.31
To address these complex issues and provide certainty for decedent’s beneficiaries, some states now have
statutes that expressly declare whether a posthumously
conceived child is an heir of the deceased parent. Some
states, like Florida and Illinois, have revised their laws
to clarify that a posthumous child must have been in
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utero at the time of the parent’s death to be considered
a descendant for default and heirship purposes.32 Other
states, such as Wisconsin, consider a posthumously born
child part of a class if conceived by the time membership
in the class is determined and subsequently born alive.33
Generally, for the child to be an heir, the deceased parent
must have consented to the posthumously conceived
child being treated as his child and/or the child must be
conceived or born within a certain period of time (one,
two or three years) after the decedent’s death.34 Many
states, however, offer no guidance on this issue.
The mere possibility that a posthumously conceived
child could be born after a decedent’s death can wreak
havoc on an estate or trust administration. Advisors
should consider discussing with clients if there’s a time
limit in which a posthumously conceived child must be
conceived or born. The possibility of a child of the decedent being born long after the decedent’s death leaves
much uncertainty and has the potential to make all class
gifts partially defeasible. When a personal representative
or trustee has already distributed a bequest, a posthumous child may require the personal representative or
trustee to reacquire the property from the beneficiaries.
Because posthumous conception is a recent phenomenon, it’s highly unlikely that older instruments provide
for this fact pattern. Instead, instruments will typically
provide that members of a beneficiary class are ascertained on the parent’s date of death (pre-conception). If
a court isn’t able to ascertain the donor’s intention—and
query how to determine a donor’s intention with regard
to something that the donor could have never imagined
decades ago—the court may be forced to apply standard
constructional preferences embodied in statutes or case
law to determine whether the posthumously conceived
child should be included as a beneficiary.35
In one of the few published cases addressing posthumous conception, the court held that a trust in
question, drafted in 1969, evidenced an intent to benefit
the settlor’s entire bloodline and that the posthumously
conceived child was therefore included among the settlor’s “issue” and “descendants” and was a beneficiary
of the trust.36 These types of court decisions can have
a profound impact on a wealthy family with significant
trust assets.
Advisors need to be prepared that family members,
including spouses, may disagree about these issues,
which are often very personal and quite emotional.
22
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A client with preserved genetic material may wish to
bequeath that material to a spouse or partner. If it’s the
client’s intent that the material be used for posthumous
conception, the client also should specifically state
his intention to provide for posthumous children. In
addition, it’s important that any client with preserved
genetic material carefully consider the individuals who
are given the rights to determine whether the genetic
material may be used. If a surviving spouse controls the
genetic material in a state that recognizes post-death
conception or under instruments that do, there can be a
significant financial incentive for that surviving spouse
to create additional beneficiaries with rights to be supported by family trust assets. When working with family
offices and other UHNW families, the financial incentives are much greater and, unfortunately, unscrupulous
behavior may be more likely.
State courts have reached conflicting results as to
whether cryopreserved embryos constitute “property” subject to disposition on the decedent’s death.37
Louisiana has a statute specifically providing that
embryos have personhood status.38
Because storage of frozen genetic materials can be
costly, UHNW families may be more likely than others
to preserve genetic material for a long time. A couple
who froze genetic material in their 30s while having
their family, whether to keep it in storage for possible
creation of new descendants or to have stem cells available for future health procedures, could end up paying
many tens of thousands of dollars during their lives.
Continued costs associated with the storage of reproductive material may be an expense of the decedent’s
estate, to be paid in the estate administration process,
but a family office will need to work with the family
and any fiduciaries to consider what happens to the
frozen genetic material following death. The contracts
entered into with the storage facilities should clearly
indicate who has the right to determine the use and
disposition of genetic material. While some families
may decide to destroy the material, others may have
religious or other objections to destruction, in which
case the material may remain in storage for multiple
generations. Because of the complexity and emotional
ramifications of these decisions, careful consideration
should be given to selecting the decision maker and
protecting that decision maker from liability.
The family office and other advisors play a
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significant role in educating clients about the trusts that
benefit them, including any restrictions on how they
build their families. Often, family offices address these
issues in the context of coming-of-age meetings or in
connection with premarital agreement planning. The
repercussions aren’t limited to the adoption and ART scenarios addressed above. For example, when a family trust
includes only “legitimately born” descendants as beneficiaries, as many older trusts do, a family member may
think twice about creating a family outside of marriage
because of the significant financial impact on the child.
The choice of a single woman with significant family
wealth to raise a family on her own could be significantly
different if the family’s wealth will only be available to her
children if they’re the product of a marriage. Educating
family members is important, as younger family members typically wouldn’t expect that marriage would be a
requirement for their children being included as beneficiaries of the family trusts.
Drafters have opportunities to address these issues in
the new trusts they create. Given the current popularity
of perpetual trusts, advisors should strive to adapt documents for clients’ unique circumstances and anticipate
a wide variety of contingencies. Drafters must be aware
that they aren’t only drafting for the family relationships
currently known and contemplated by the settlor, but
also for many future generations of the settlor’s family.
Therefore, it’s essential to anticipate further shifts and
plan ahead to ensure that the donor’s wishes are effectively carried out. For this reason, it’s important to discuss with the client the desirability of including as much
flexibility in the document as possible to account for
cultural and scientific changes in the future. While not
every change can be anticipated, providing POAs and
other options to refresh a perpetual trust in the future
will go a long way toward modernizing the UHNW
family and its trusts.
—The authors thank Nicole Pearl, Sarah Robinson
and Thomas Olson, of McDermott, Will & Emery LLP, in
Chicago and Gresham research intern, Meredith Broudy,
in Chicago, for their research and other contributions.
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