
2016
G

E
T

T
IN

G
 T

H
E

 D
E

A
L T

H
R

O
U

G
H

Private A
ntitrust Litigation

Private Antitrust  
Litigation

2016

Contributing editor
Samantha Mobley

© Law Business Research Ltd 2015

pyang
Typewritten Text

pyang
Typewritten Text

pyang
Typewritten Text

pyang
Typewritten Text

pyang
Typewritten Text



McDermott Will & Emery FRANCE

www.gettingthedealthrough.com 71

France
Jacques Buhart, Lionel Lesur and Louise-Astrid Aberg
McDermott Will & Emery

Legislation and jurisdiction

1 How would you summarise the development of private 
antitrust litigation in your jurisdiction?

In France, private antitrust litigation and damages actions have been possi-
ble since competition law provisions were adopted in the European Union 
and in France, based on the French general rules of civil liability.

To summarise, to date there have been a very limited number of pri-
vate enforcement cases and most decisions in the field of private antitrust 
litigation in France derive from individual actions. The main reason for 
this is the French legal principle of nul ne plaide par procureur (‘no one 
shall plead by proxy’), which renders opt-out class actions inadmissible 
in France. At present, however, consumer associations can bring group 
actions, although in limited situations (see question 19).

Most judgments involving private antitrust litigation have been 
rendered by civil courts but other courts may have jurisdiction (see  
question 3).

The first important cases laying out the conditions for bringing private 
actions were Mors v Labinal (ruling rendered by the Commercial Court of 
Paris in 1992; initial ruling by the Court of Appeal of Paris rendered in 1993; 
ruling rendered by the Court of Cassation, which is the French Supreme 
Court for judicial matters, in 1995; and followed by a ruling of the Court of 
Appeal of Paris in 1998) and CAMIF v UGAP (ruling rendered by the Court 
of Appeal of Paris in 1998). In these cases, the French courts awarded 
damages to the claimants (respectively, in the amount of €5 million and  
€1.5 million) and held that the claimants were the victims of an abuse of 
a dominant position in both cases, and also of an illegal cartel in the first 
case.

A subsequent second wave of rulings occurred in 2004 and further 
entrenched private enforcement in France: Vérimédia v Médiamétrie (ruling 
of the Court of Appeal of Versailles), Marbreries Lescarcelle and others v OGF 
(ruling of the Court of Appeal of Paris) and Télé2 v France Télécom (ruling of 
the Commercial Court of Paris). Whereas in the two first cases, the claim-
ants were respectively granted €100,000 and €1.5 million in damages, 
in the third case the court awarded the claimants the significant amount 
of €15 million (for ‘win-back’ practices implemented by France Télécom, 
which is the historically incumbent French telecommunications operator).

Most of these cases relate to individual exclusionary practices imple-
mented by an undertaking in a dominant position.

Since then, there have not been many rulings by French courts in the 
context of private actions and only in a few cases have damages actually 
been awarded to the plaintiff. There are several reasons for this. First, in 
many cases the parties settle before the court makes a final ruling. Second, 
group action claims were only introduced very recently. Third, French 
courts are not at ease when it comes to damage assessment in antitrust 
cases. Despite this, courts have rendered some interesting rulings in 
this area, including, for example, rulings establishing conditions for the 
application and admissibility of the passing-on defence (rulings by the 
Commercial Court of Nanterre in 2006, by the Commercial Court of Paris 
in 2007, and by the Court of Cassation in 2010 and 2012 (see question 35).

In April 2011, the European Commission (the Commission) launched a 
public consultation relating to collective redress. In response to this consul-
tation, the French Competition Authority (FCA), formerly the Competition 
Council (following the adoption of the Law on the Modernisation of the 
Economy, enacted on 4 August 2008) indicated that follow-on actions, 
meaning actions pursuant to an infringement decision rendered by the 

Commission or by a national competition authority, should be treated in 
priority before claims that are not based on an infringement decision by a 
competition authority.

On 18 March 2014, the French Consumer Act (the ‘Loi Hamon’) pro-
viding for the introduction of group actions in France was promulgated 
(see questions 19–26).

French Law is bound to evolve again in this matter in the coming years 
following the adoption of Directive 2014/104/EU on certain rules govern-
ing actions for damages under national law for infringements of the com-
petition law provisions, which has to be implemented into national law 
before 26 December 2016.

2 Are private antitrust actions mandated by statute? If not, 
on what basis are they possible? Is standing to bring a claim 
limited to those directly affected or may indirect purchasers 
bring claims?

Damages actions for competition infringements before a civil judge follow 
the general French rules governing civil liability. Consequently, whether in 
relation to tortious or contractual liability, plaintiffs must invoke both the 
provisions of the French Civil Code (FCC) and the relevant antitrust provi-
sions. These relevant antitrust provisions can be found in either the French 
Commercial Code, if French competition law is violated; or the Treaty on 
the Functioning of the European Union (TFEU), if European competition 
law is violated. Claims can also be based on criminal liability, since spe-
cific criminal offences cover certain types of anti-competitive behaviour. 
In such cases, the relevant legislation can be found in both the French 
Commercial Code and the French Criminal Code.

Applicable procedural rules can be found in the French Civil Procedure 
Code (FCPC), the French Criminal Procedure Code and the French Code 
of Administrative Justice.

Rules governing group actions are found in the French Consumer 
Code.

Finally, it must be noted that indirect purchasers can bring claims if 
they have standing to bring an action (see questions 4 and 35).

3 If based on statute, what is the relevant legislation and which 
are the relevant courts and tribunals?

Relevant legislation
With regard to civil liability:
(i) tort liability is covered by article 1382 et seq of the FCC;
(ii) contractual liability is covered by article 1134 et seq of the FCC;
(iii) injunctions are covered by articles 809 and 873 of the FCPC;
(iv) court orders requesting the production or preservation of evidence are 

covered by articles 138 to 145 of the FCPC; and
(v) civil party petitions are covered by article 85 of the French Criminal 

Procedure Code.

A valid claim must be based on one of these provisions and on the relevant 
antitrust provisions, including:
(i) articles L. 420-1 (on anti-competitive agreements and concerted prac-

tices) and L. 420-2 (on abuses of a dominant position or of a state of 
economic dependency) of the French Commercial Code, for actions 
involving a violation of French competition law, and

(ii) articles 101 and 102 TFEU for actions involving a violation of EU com-
petition law. Claimants may invoke cumulatively French competition 
law and European competition law if both laws are violated.
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Most private antitrust claims are based on theories of tort liability (article 
1382 et seq of the FCC). However, at least in theory, parties may also base 
their claims on contractual liability (article 1134 et seq of the FCC), argu-
ing that a contractual stipulation violates competition law. In this regard it 
is important to note that article L. 420-3 of the French Commercial Code 
provides that contractual stipulations that are contrary to articles L. 420-1 
or L. 420-2 of the French Commercial Code are null and void.

With regard to criminal liability, several types of competition law 
infringements are condemned. First, according to article L. 420-6 of the 
French Commercial Code, it is an offence for an individual to fraudulently 
take a personal and decisive part in the design, organisation, and imple-
mentation of anti-competitive practices. This article has only been rarely 
applied, and when it was applied, it was generally applied against indi-
viduals who participated in cartels between companies in the context of a 
public procurement. Second, articles L. 442-2, L. 442-5, and L. 443-2 of the 
Commercial Code respectively penalise selling at a loss, imposing a mini-
mum resale price, and artificially increasing or decreasing prices of goods 
or services, particularly in the context of distance auctions. In addition, 
article 432-14 of the Criminal Code condemns favouritism, namely, violat-
ing freedom of access and equality for candidates with regard to tenders 
for public service.

The conditions relating to the introduction of group actions can be 
found in articles L. 423-1 to L. 423-26 of the Consumer Code.

Relevant courts
Decree No. 2005-1756 dated 30 December 2005 sets out 16 courts that 
are specialised in competition matters: there are eight commercial courts 
and eight civil courts located in Marseilles, Bordeaux, Lille, Lyons, Nancy, 
Paris, Rennes (all in metropolitan France), and Fort-de-France (which is in 
Martinique, one of the French overseas territories). The listed commercial 
courts have jurisdiction over litigation between commercial parties, while 
the listed civil courts have jurisdiction over cases between private litigants. 
However, both types of courts are competent to declare anti-competitive 
contracts null and void and to award damages resulting from a violation of 
competition law.

Concerning group actions, however, all civil courts are competent and 
not solely the eight civil courts specialised in competition matters (article 
L. 211-15 of the Code of Judicial Organisation).

When a case brought before a court encompasses two different claims, 
only one of which is based on a violation of competition law, the case will 
be dealt with by two different courts. In fact, the competition-related claim 
will be heard by the competent specialised court, while the other claim 
(including claims based on unfair competition or contract law) will stay 
within the jurisdiction of the court before which the claim was originally 
brought.

With specific regard to criminal offences, the competent courts are 
the criminal courts, and for cases involving a public entity, the competent 
courts are the administrative courts.

Rulings from these courts can be appealed, as will be explained in 
detail in question 18.

4 In what types of antitrust matters are private actions 
available? Is a finding of infringement by a competition 
authority required to initiate a private antitrust action in your 
jurisdiction?

Private actions are available for any type of antitrust infringement because 
claimants only have to satisfy the general conditions that are imposed to 
bring a civil claim (such as standing, interest in the case, urgency or immi-
nent damage for interim measures, etc). With respect to the specific condi-
tion relating to proving interest in the case, such interest must be personal, 
existing, real, and legitimate.

Consequently, competitors, direct purchasers, indirect purchasers, 
and contracting parties can bring private antitrust actions if they satisfy the 
aforementioned conditions. Under very strict conditions, it is also possible 
for certain authorised consumer associations to bring actions and claim 
compensation under tort law for damage to the collective interest they rep-
resent, which is caused by the violation of French competition rules (see 
question 9).

Private actions are not only available for cartel infringements but also 
for:
• abuses of a dominant position (see, for example, the ruling of the 

Commercial Court of Paris of 31 January 2012);

• unilateral anti-competitive practices (such as boycotts, resale price 
maintenance, or tying practices);

• non-compete clauses;
• any other anti-competitive contractual provisions (see, for example, 

the ruling of the Court of Appeal of Paris of 1 February 1995, that 
declared null and void an anti-competitive contractual clause);

• bid rigging (see, for example, the decision of the Conseil d’État, 
which is the French Supreme Court for administrative matters, of  
19 December 2007, involving the SNCF, the French railway company, 
as plaintiff );

• criminal offences relating to competition law (such as selling at a loss); 
and

• any horizontal or vertical restraints.

Initially, the majority of private claims were brought in the context of ver-
tical relationships (especially claims relating to the termination of distri-
bution agreements; see, for example, the ruling of the Court of Appeal of 
Paris of 22 October 1997 concerning discrimination in the application of 
sales conditions). Today, however, it seems that parties tend to seek dam-
ages in the context of horizontal restraints (namely cartels) or abuses of a 
dominant position.

Parties may bring actions even without a finding of infringement by 
the FCA (group actions, however, are necessarily follow-on). However, 
since, when initiating a private antitrust action, parties must prove a fault 
(meaning a competitive infringement). The implementation of Directive 
2014/104/EU, which provides that a finding of an infringement by the FCA 
will in itself be sufficient to bring the evidence of a fault, will considerably 
assist claimants in proving such fault (see question 15).

5 What nexus with the jurisdiction is required to found a private 
action? To what extent can the parties influence in which 
jurisdiction a claim will be heard?

With regard to subject-matter jurisdiction, the competent courts are the 
16 courts specialised in competition matters, as previously mentioned in 
question 3. They have exclusive jurisdiction over private antitrust litigation 
cases. As a reminder, all civil courts have jurisdiction concerning group 
actions.

With regard to territorial jurisdiction, civil actions based on antitrust 
claims must be brought before the specialised court of the judicial district 
of place of residence or place of business of the defendant. The plaintiff 
may choose between different courts if there are several defendants.

Depending on the type of action, however, there may be instances 
where other courts also have jurisdiction. Indeed:
• tort actions (such as an action brought by a victim against an under-

taking that abused its dominant position) can also be brought before 
the court that is located where the anti-competitive practice occurred 
(meaning where the damage was caused) or where the damage was 
suffered;

• contractual actions (such as an action brought by a distributor against 
its supplier to invalidate a contractual clause allegedly violating com-
petition law) can be brought before the court where the products were 
delivered (or the services provided) or where the main obligation of 
the contract was performed;

• administrative actions (meaning actions involving a public entity, 
which happens often in bid-rigging cases) must be brought before the 
administrative court located where the public contract was performed; 
and

• criminal actions (meaning cases where the violation of competition 
law is a criminal offence, such as selling at a loss) can be brought 
before the criminal court where the infringement occurred or where 
the defendant lived.

Additionally, it is generally possible for parties to insert a jurisdiction or 
arbitration clause in their contract to agree on the competent forum (bear-
ing in mind that, once an arbitral award is rendered, parties can no longer 
seek tort damages for the very same infringement before a court).

Finally, once a claim is brought before a French court that considers 
that it has jurisdiction to hear the case, the case cannot be brought before 
any other court, and the first court therefore has exclusive jurisdiction.

© Law Business Research Ltd 2015



McDermott Will & Emery FRANCE

www.gettingthedealthrough.com 73

6 Can private actions be brought against both corporations and 
individuals, including those from other jurisdictions?

Yes, private actions can be brought against both individuals and 
corporations.

With respect to individuals, as discussed in question 3, they risk crimi-
nal penalties under article L. 420-6 of the Commercial Code if they played 
a personal and decisive role in the design, organisation or implementation 
of the anti-competitive practice in question. In such a case, the plaintiff can 
request damages against the individuals by joining the defendant to the 
criminal proceedings as a civil party.

However, the vast majority of private litigation cases involve 
corporations.

In any case, French courts have jurisdiction over foreign individuals 
and corporations if the anti-competitive practice took place in France or if 
the damage was suffered in France.

Private action procedure

7 May litigation be funded by third parties? Are contingency 
fees available?

Although third-party funding is uncommon in France, it is possible to 
receive such funding, but under very strict conditions. The third party must 
be validly and legally empowered to provide funding to the client. A fre-
quent example of this situation arises in France when insurance companies 
offer litigation insurance and thereby agree to fund their clients’ litigation 
expenses.

Furthermore, professional bar rules applicable to lawyers in France 
prohibit contingency fees, except where they merely add on to general fees, 
meaning where the fees are only partially contingent upon the result of the 
decision. Additionally, contingency fees can only be requested if the law-
yer had requested them in advance and in writing. According to the French 
National Bar Council, a contingency fee that is merely supplementary to a 
fixed fee and that represents 10 per cent of the damages is considered rea-
sonable. However, this is only a recommendation so contingency fees may 
exceed this limit, subject to compliance with the aforementioned rules.

8 Are jury trials available?
In France, jury trials are only available in criminal matters, but the criminal 
judge alone will decide on civil matters within such cases, not the jury.

9 What pretrial discovery procedures are available?
In France, there are no discovery and disclosure procedures. In particu-
lar, there is no pretrial discovery procedure similar to those that exist in  
common law countries.

However, prior to any lawsuit on the merits, parties can request that 
the court order investigatory measures in view of upcoming procedures 
(article 145 of the FCPC). The goal of these measures is to reveal crucial 
facts or to preserve or establish key evidence. For instance, claimants may 
request access to the defendant’s technical, accounting, or commercial 
data to rely upon in future proceedings.

According to article 9 of the FCPC, the claimant has the burden of 
proof, and the defendant has no disclosure obligation other than the par-
ties’ general obligation to disclose documents they rely on to assert their 
arguments. Therefore, it is the claimant that must provide factual evidence 
of the alleged anti-competitive activity. However, article 10 enables the 
judge to order any measure of inquiry necessary for him or her to decide 
the case, and article 11 enables parties to demand that the judge order the 
opposing party (or third party) to disclose documents that are necessary to 
prove the alleged facts. The parties can try to resist these orders for legiti-
mate reasons, such as by claiming that:
• the documents in question constitute business secrets protected by 

confidentiality rules (this defence is rarely accepted by the French 
Courts, although there seems to be a slight change in this respect nota-
bly before the Commercial Court of Paris);

• they are covered by the attorney–client privilege; or
• they cannot submit them because of force majeure.

The judges will assess such arguments on a case-by-case basis (see ques-
tions 11 and 13).

Furthermore, based on article 144 of the FCPC, the court may order 
preparatory inquiries at the parties’ request if they are deemed necessary 
to resolve the dispute, and the court may amend, at any time, the scope, 
nature, and number of these inquiries (such as personal verifications, 

appointment of an expert, etc). Moreover, it is common practice in France 
for a judge to appoint an expert, in particular in competition cases where 
judges do not necessarily have the required skills to comprehend and 
decide on technical issues, such as the definition of the relevant market. 
In the event that the court appoints an expert, such expert can request that 
any party provide him or her with any document relevant to the inquiry. If a 
party is not cooperative, the court can impose periodic penalties.

Additionally, parties can request that the court order the disclosure of 
a document withheld by the opposing party (article 138 et seq of the FCPC). 
In this case, the requesting party must identify the document withheld by 
the opposing party, and the court can accept or refuse such request. In other 
words, this procedure does not allow for so-called ‘fishing expeditions’.

Finally, parties can also request that the court order the FCA and 
the French Directorate General for Competition, Consumer Affairs, and 
Repression of Fraud (DGCCRF), which is the administrative service deal-
ing with antitrust matters and antitrust investigations within the Ministry 
of Economy, to submit investigation reports or statements. This is usually 
allowed, which has considerably facilitated proving the anti-competitive 
infringements (see question 13).

10 What evidence is admissible?
On the one hand, in commercial cases, any evidence is admissible under 
the principle of freedom of evidence in commercial matters (article  
L. 110-3 of the Commercial Code).

On the other hand, in civil cases, while no specific type of proof is 
required to demonstrate facts, written evidence must be submitted to 
prove the existence of any contract which value exceeds €1,500 (under 
article 1341 of the FCC). Furthermore, what is called ‘perfect’ evidence 
(such as documentary evidence, decisive oaths, and judicial admissions) 
is binding on the judge; whereas ‘imperfect’ (meaning non-decisive) evi-
dence (such as oral evidence, presumptions, and extrajudicial admission) 
is not binding on the judge. Consequently, the judge will discretionarily 
assess the weight of ‘imperfect’ evidence that was submitted and may rely 
on it in cases where it needs to complete other types of evidence.

11 What evidence is protected by legal privilege?
All documents and information linked to the lawyer’s activity (whether in 
relation to litigation or not) are privileged (under article 66-5 of the Law of 
31 December 1971). Therefore, the scope of the privilege is very broad and 
covers consultations and exchanges between a lawyer registered with a 
French bar and his or her client, as well as between lawyers; and handwrit-
ten notes taken during client–lawyer meetings. Consequently, even docu-
ments relating to the negotiation of a deal are privileged.

Legal privilege is recognised by every French court, French police, and 
French administrative bodies such as the FCA (this is true in spite of the 
FCA’s known and criticised practice seizing, during dawn raids, the entire 
content of mailboxes, including communications that are covered by legal 
privilege).

As of today, legal privilege only benefits independent lawyers reg-
istered with a bar. Consequently, in-house counsel do not benefit from 
the privilege since they are not registered as independent lawyers under 
French bar rules. However, there is an ongoing and growing debate regard-
ing whether such privilege should extend to and cover in-house counsel in 
a manner similar to the protection afforded in the United States.

Finally, as explained in question 9, trade secrets may be privileged on a 
case-by-case basis, in which case the judge will determine whether there is 
a legitimate reason not to provide the piece of evidence in question.

12 Are private actions available where there has been a criminal 
conviction in respect of the same matter?

Yes. The criminal judge may decide upon civil claims arising from a crimi-
nal case. Previously, courts applied the principle according to which a 
civil court dealing with the same matter as a criminal court must stay the 
proceedings until the criminal court’s ruling. However, since the recent 
amendment to article 4 of the Criminal Procedure Code, this principle 
only applies when the purpose of the civil suit is to compensate the victim 
of the criminal offence for the damage directly suffered. This means that 
in all other cases, the civil court now has full discretion to decide whether 
or not to stay the proceedings when a case pending before a criminal court 
is likely to affect the potential outcome of the case pending before the civil 
court. Consequently, a party seeking to stay civil proceedings must now 
prove the existence of the criminal procedure, as well as its interest in 
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suspending the civil proceedings (parties usually do this by invoking due 
process).

13 Can the evidence or findings in criminal proceedings 
be relied on by plaintiffs in parallel private actions? Are 
leniency applicants protected from follow-on litigation? Do 
the competition authorities routinely disclose documents 
obtained in their investigations to private claimants?

First, the evidence in criminal proceedings is confidential because of the 
confidential nature of the procedure. Consequently, plaintiffs cannot rely 
on such evidence until the criminal procedure is closed. Once closed, the 
criminal ruling is likely to influence the civil court’s ruling (bearing in mind 
that the civil court is not bound by the criminal court’s ruling).

Second, leniency applicants are not protected from civil law conse-
quences relating to their competitive infringement, as specified in the 
FCA’s general guidelines on leniency, dated 3 April 2015 (section 52).

Article L. 463-6 of the Commercial Code prohibits the FCA from dis-
closing information covered by the investigative secrecy. The information 
contained in the FCA’s file (that is linked to leniency applications) remains 
confidential until the final decision is issued. Moreover, the FCA does 
not, on its own initiative, disclose documents to private claimants that are 
obtained in its investigations. Therefore, leniency applicants benefit from 
a certain level of protection.

Moreover, the adoption of a law on 20 November 2012 limits the trans-
mission of documents pertaining to leniency applicants from the FCA to 
French courts. Indeed, it provides that the FCA may produce any docu-
ments to the courts as regards anti-competitive practices at stake in the 
proceedings before the court, with the exception of documents elaborated 
in the context of or obtained through the leniency programme (article  
L. 462-3 of the Commercial Code). The adoption of this law seems to show 
that there is more willingness in France to protect leniency applicants than 
to help private litigants in their damages actions.

This will be confirmed in the coming years given the fact that article 6.6 
of Directive 2014/104/EU provides that national courts should not be able 
to order the disclosure of leniency statements or settlement submissions.

However, concerning documents other than those pertaining to leni-
ency applications, certain procedures enable civil courts to gain access to 
the FCA’s file once the FCA issues its decision. In particular, article 138 of 
the FCPC provides that a judge can order the production of documents if a 
party wishes to rely on:
• an official document;
• an agreement to which it was not a party; or
• any document held by a third party.

On the basis of the aforementioned article 11 of the FCPC, the FCA may 
deny such disclosure if it has legitimate reasons for doing so (such as the 
need to ensure the efficiency of leniency procedures). On 8 November 
2011, the Commercial Court of Paris ruled that the production of docu-
ments from the FCA’s file was not considered a disclosure of information 
protected by the investigative secrecy when the parties to the proceed-
ings already have knowledge of the documents (judgment confirmed by 
the Court of Appeal of Paris in a ruling of 24 September 2014). Moreover, 
recently, the Court of Appeal of Paris ruled in a similar matter that the FCA 
could not be ordered to divulge documents contained in its file and related 
to a settlement procedure, but that a party to the procedure was free to pro-
duce such documents provided that they were necessary in order for him 
or her to defend itself (ruling of 20 November 2013).

It remains to be seen whether the Court of Cassation will confirm such 
interpretations.

14 In which circumstances can a defendant petition the court for 
a stay of proceedings in a private antitrust action?

According to articles 378 to 380-1 of the FCPC, both parties can ask for a 
stay of proceedings but the judge has full discretion whether to grant it or 
not. Pursuant to general principles of French procedural law, the request 
must be made before any arguments on the merits of the case are made 
(article 74 of the FCPC).

The judge can grant a stay of proceedings based upon due process, 
which is typically the case when the judge seeks to avoid two incompatible 
or even contradictory rulings being successively rendered. In this sense, it 
may make sense for the judge to grant a stay of proceedings in the case of 
a follow-on private action when the relevant decision by the FCA is being 
challenged.

Furthermore, a court can stay proceedings until the FCA renders 
an opinion in accordance with article L. 462-3 of the Commercial Code. 
However, this opinion is not binding on the court.

15 What is the applicable standard of proof for claimants? Is 
passing on a matter for the claimant or defendant to prove? 
What is the applicable standard of proof ?

The standard of proof is set forth by article 1382 of the FCC, which sets out 
the following conditions for proving tort liability under French law: claim-
ants, either direct or indirect purchasers, must prove a fault, a damage, and 
a causal link between the fault and the damage. Generally speaking, the 
judge has wide discretionary powers to adjudge the evidence set forth by 
the parties.

Concerning the proof of a fault, the judge must be reasonably con-
vinced of the related competitive infringement. Infringement decisions by 
the FCA do not strictly bind the judge except in the context of group actions 
(article L. 423-17 of the Consumer Code). This will change upon implemen-
tation of Directive 2014/104/EU which provides that an infringement of 
competition found by a final decision of a national competition author-
ity is deemed to be irrefutably established for the purposes of an action 
for damages brought before their national courts (article 9). In practice, 
a review of the existing case law pertaining to private actions shows that 
French courts do already consider that an FCA decision sanctioning a 
competitive infringement almost necessarily implies the existence of a 
fault. Consequently, the FCA’s finding of a competition law infringement 
usually constitutes valid proof of a fault. Moreover, pursuant to article 16 
of Regulation 1/2003, French courts are bound by decisions taken by the 
Commission, the General Court and the Court of Justice of the EU. This 
explains why claimants usually bring private actions only when an infringe-
ment decision has been rendered by a competition authority. As an exam-
ple, in Eco System the Commercial Court of Paris ruled that it was bound by 
an infringement decision made by EU institutions and that their finding of 
a competition law infringement constituted a fault within the meaning of 
article 1382 of the FCC (ruling of 22 October 1996). Recently, the Court of 
Appeal of Paris confirmed being bound by a prior EU infringement deci-
sion in JCB v Central Parts (ruling of 26 June 2013).

Furthermore, the harm must be direct and certain. Indeed, damages 
exclusively aim at compensating for the entire injury directly suffered by 
the plaintiff. Under French law, plaintiffs can be compensated for pecuni-
ary losses (loss of profit or lost earnings) and also, although more rarely, 
for non-pecuniary losses such as damage to the plaintiff ’s reputation (see 
question 27). It is often difficult for claimants to provide the court with a 
precise calculation of damages. This explains why claimants regularly use 
external experts to assist them in assessing damages, which also helps 
them to convince the courts of the accuracy of the damages calculation. 
It must be noted that there is no such thing as punitive damages under 
French law (see question 29).

The causal link between the fault and the damage must be direct. 
Quite often, parties are not compensated for damage allegedly suffered 
because courts consider that they did not sufficiently prove this causal link, 
namely, that the antitrust injury incurred resulted entirely from the anti-
competitive conduct.

The burden of proof rests on the plaintiff, but the defendant is free to 
produce any evidence or document that will make it more difficult for the 
plaintiff to prove a fault, a damage, or a causal link. The judge has consid-
erable discretion when appraising the evidence. The burden of proof con-
cerning the passing-on defence will be explained in detail in question 35.

The judge, therefore, has significant discretion when assessing and 
deciding on the nature of the evidence and, if necessary, the judge can 
order inquiry measures to decide on the case.

In addition to the (recurrent) appointment of an independent expert, 
the judge can also request the FCA’s opinion concerning both the factual 
and the legal aspects of alleged anti-competitive practices. However, this 
opinion is not binding on the courts.

Moreover, prior to the court’s inquiry, the competition administration 
(Ministry of Economy) may have already conducted an inquiry of the facts, 
either at its own initiative or pursuant to a request by the plaintiff or a third 
party. In such case, the court can request a copy of the competition admin-
istration’s findings.
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16 What is the typical timetable for collective and single party 
proceedings? Is it possible to accelerate proceedings?

Group actions have only recently been introduced in France and, 
accordingly, it is not yet possible to determine a typical timetable (see  
question 19).

It is somewhat difficult to provide a typical timetable for civil proceed-
ings since this depends not only on the complexity of the case and on the 
availability of evidence but also on which specialised court is ruling on the 
case. In our experience, it is common for first instance proceedings before 
one of the 16 aforementioned specialised courts to last two to three years. 
In the event of an appeal, cases before the Court of Appeal of Paris, which 
has exclusive jurisdiction, last approximately 12 months. Finally, appeals 
before the Court of Cassation generally last between 12 and 18 months 
(however, these appeals are quite rare because they are limited to the 
appeal on points of law and not of fact; see question 19). Recently, how-
ever, proceedings seem to have been expedited, and this trend should and 
is likely to continue.

While it is not possible to accelerate the procedure, parties can request 
interim measures since general rules governing such measures cover com-
petition cases (including articles 771, 808 et seq and 873 et seq of the FCPC; 
see question 28). In particular, the president of the court can order the pay-
ment of interim damages if the claim is not seriously challenged (under 
article 771 of the FCPC).

17 What are the relevant limitation periods?
Antitrust claims based on tort liability must be brought within five years 
following the ‘manifestation of the damage’ (this is based on article 2224 
of the FCC).

The date of the manifestation of the damage is the date on which the 
holder of the right to bring a claim becomes aware or should have become 
aware of the facts enabling him or her to exercise such a right. If he or she 
was not aware of the anti-competitive activity, a decision to fine made by 
the Commission or the FCA would set the starting date.

This legal limitation period can be amended by the parties (from at 
least one year to a maximum of 10 years), as well as the rules governing 
its temporary suspension or interruption. The opening of a proceeding 
before a competition authority (whether it is the FCA, a national compe-
tition authority of another member state or the European Commission) 
interrupts the limitation period until a definitive decision has been taken 
by this authority or, in the event of an appeal, by the jurisdiction concerned 
(article L. 462-7 of the Commercial Code).

As regards group actions, the time limit of five years starts from a 
definitive decision taken by the European Commission, national com-
petition authorities or national courts (article L. 423-18 of the French 
Consumer Code). A decision is ‘definitive’ if all appeals relating to the facts 
have been exhausted at the time the group action is filed (article L. 423-17 
of the Consumer Code). If an ongoing appeal is limited to the fine or the 
procedure, the appealed decision is still considered as definitive under this 
meaning.

18 What appeals are available? Is appeal available on the facts or 
on the law?

Appeals against first instance decisions, meaning rulings rendered by 
commercial and civil courts, must be brought before the Court of Appeal 
of Paris (which has exclusive jurisdiction) within one month following the 
date on which the ruling was served on the parties. Rulings rendered by 
criminal courts must be appealed within 10 days of the decision being ren-
dered, before the court of appeal which has territorial jurisdiction. Lastly, 
appeals against rulings made by administrative courts must be filed with 
the administrative court of appeal which has territorial jurisdiction, within 
two months following the date on which the ruling was served on the 
parties.

Appeal decisions can be challenged before either the Court of 
Cassation or the Conseil d’État, depending on the type of case, within two 
months following the date on which the appeal decision was served on the 
parties. It is worth mentioning, however, that these courts only decide on 
issues of law (as opposed to questions of fact).

Collective actions

19 Are collective proceedings available in respect of antitrust 
claims?

Certain authorised associations can bring actions in the representation of a 
collective interest, if the collective interest is separate from the individual 
interests of each of their members (article L. 421-1 of the Consumer Code). 
The collective interest is assessed according to the corporate purpose of 
the association (for example, in a ruling rendered by the Court of Appeal of 
Agen on 4 May 2004, a consumer association called UFC Que choisir was 
awarded €5,000 for injury to its collective interest). Consumer associa-
tions can also bring actions on behalf of individual interests if they obtain 
mandates from individual consumers to represent them (articles L. 422-1 et 
seq of the Consumer Code).

Moreover, a law (ie, the French Consumer Act) introducing collec-
tive actions in French law was promulgated on 18 March 2014. Under such 
law, consumers may file claims through consumer groups that are repre-
sented by government-approved associations (as of today, there are 15  
government-approved associations). Such associations may introduce 
damages actions before civil courts for the individual harm suffered by 
consumers placed in a similar or identical situation, the common cause 
of which is the breach of competition law by the same professional(s). It 
should be noted that consumer groups are prohibited from advertising 
their course of action to consumers.

Concerning the procedure, the judge issues one single decision in 
which he rules on the following aspects:
• in a first stage, once the judge rules that the action is admissible, he or 

she decides on the principle of the professional’s responsibility; and
• in a second stage, he or she defines the group of consumers in rela-

tion to whom the professional is liable, defines the criteria for joining 
the group and determines the type of harm that may be repaired along 
with the amount of damages to be awarded (article L. 423-3 of the 
Consumer Code).

Individual consumers may then join the group within a certain timeframe, 
as specified in the decision, in order for their loss to be repaired (article L. 
423-5 of the Consumer Code). The French group action is thus not an ‘opt-
out’ procedure but rather a specific and unique ‘opt-in’ procedure.

The law also provides for a simplified procedure when the court is 
aware of the identity and the number of victims, and when victims have 
suffered damages of the same amount. Under such system, after having 
ruled on the liability of the professional, the court may impose the obliga-
tion to directly and individually compensate the victims within a specified 
timeframe and according to terms decided by the court. Prior to any com-
pensation, however, victims who have been informed individually by the 
court must accept the compensation within the terms of the court’s deci-
sion (article L. 423-10 of the Consumer Code).

20 Are collective proceedings mandated by legislation?
Collective proceedings are regulated by articles L. 423-1 to L. 423-26 of the 
Consumer Code.

Government-approved associations may introduce group actions 
on the basis of these provisions. Similar to other damages actions, group 
actions follow the general French rules governing civil liability and associa-
tions must invoke both the provisions of the FCC and the relevant antitrust 
provisions (see question 2).

21 If collective proceedings are allowed, is there a certification 
process? What is the test?

There is no equivalent in France of the US-style opt-out class action proce-
dure and, accordingly, there is no similar certification process. Moreover, 
in any case, only a limited number of authorised consumer associations 
may introduce collective actions (see question 19).

22 Have courts certified collective proceedings in antitrust 
matters?

Not applicable (see question 21).
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23 Can plaintiffs opt out or opt in?
The French collective action provides for a classic opt-in procedure. 
Indeed, in its ruling, the judge defines the group of consumers in relation 
to whom the professional is liable and defines the criteria for joining the 
group (article L. 423-3 of the Consumer Code).

24 Do collective settlements require judicial authorisation?
Government-approved associations who have introduced a group action 
may take part in mediation under general civil procedure principles. Any 
agreement negotiated on behalf of the group requires judicial authorisa-
tion. The judge verifies the impact on those whose rights are affected, and 
then enforces it (articles L. 423-15 and L. 423-16 of the Consumer Code).

25 If the country is divided into multiple jurisdictions, is a 
national collective proceeding possible? Can private actions 
be brought simultaneously in respect of the same matter in 
more than one jurisdiction?

Not applicable.

26 Has a plaintiffs’ collective-proceeding bar developed?
The French Consumer Act was promulgated on 18 March 2014 and, as a 
result, no plaintiff ’s collective-proceeding bar has developed yet. It must 
also be borne in mind that group actions can only be brought to court by 
government-approved associations (see question 19) and not by ‘stand-
alone’ lawyers. Therefore, it is rather unlikely that a plaintiff ’s collective-
proceeding bar will develop widely.

Remedies

27 What forms of compensation are available and on what basis 
are they allowed?

Parties are compensated with damages, which are assessed on a case-by-
case basis taking into account the harm actually suffered by the party. Such 
harm may be:
• pecuniary (such as the overcharge suffered because of the difference 

between the price actually paid and the price that should have been 
paid had no anti-competitive practices been implemented, as well as 
the loss of opportunity to make future profits and lost earnings); and

• non-pecuniary (such as damage to the plaintiff ’s reputation), see ques-
tion 15.

However, non-pecuniary harm is usually more difficult to prove and to 
quantify. Group actions, however, may only seek to obtain damages for 
pecuniary losses resulting from material damage suffered by consumers 
(article L. 423-1 of the French Consumer Code).

It is worth noting that courts do not take into account the fine imposed 
by the FCA to assess the compensation to be awarded (see question 31).

28 What other forms of remedy are available? What must a 
claimant prove to obtain an interim remedy?

In application of articles 808 et seq and 873 et seq of the FCPC, plaintiffs 
can file a claim with the president of a civil court or of a commercial court 
to request an interim order.

Such interim measures are available to parties when two conditions are 
met. First, urgency must be established. Second, there must be no serious 
challenge to the claim or interim measures must be justified by the nature 
of the dispute (article 808 of the FCPC; see question 16). Alternatively, 
interim measures are available to parties who prove that they are neces-
sary to avoid imminent damage (see article 809 et seq of the FCPC). For 
example, this could be the case where a party is requesting an injunction 
requiring the defendant to sell a specific product to the plaintiff, in the situ-
ation where the seller has abused its dominant position by refusing to sell 
the product at issue.

Plaintiffs can also request the publication of the ruling.

29 Are punitive or exemplary damages available?
No, neither exemplary nor punitive damages are granted in France. By 
virtue of the non bis in idem principle in France, parties cannot be con-
demned twice for the same conduct. The role of competition authorities 
is to punish the infringing party, not to award damages to victims, and the 
courts’ sole objective is to compensate the entire injury suffered by the 
plaintiff by granting damages.

30 Is there provision for interest on damages awards and from 
when does it accrue?

According to the FCC (article 1153-1), a legal interest rate automatically 
applies to damages granted by a judicial decision. Such interest rate is 
determined each semester by decree (for example, it is 0.93 per cent, for 
legal persons, and 4.06 per cent for individuals until the end of June 2015). 
Except for express provisions to the contrary in the decision, the interest is 
applicable starting on the date of the decision. It is subsequently increased 
by five points if damages are not paid within two months following the 
decision.

31 Are the fines imposed by competition authorities taken into 
account when setting damages?

Fines imposed by competition authorities are not taken into account 
because damages awarded by courts and fines imposed by the FCA do 
not pursue the same goals (as previously mentioned in question 29). 
Nevertheless, the calculation of fines by the FCA may provide the judge 
with useful guidance for the calculation of damages suffered within the 
framework of private actions.

Article L. 464-2 of the French Commercial Code provides that the FCA 
shall take into account, when fixing the amount of the fine, the ‘damage to 
the economy’ caused by the anti-competitive practice. This requires an in-
depth analysis and calculation.

In line with the Commission’s policy, and pursuant to the FCA’s notice 
on the method relating to the setting of financial penalties of 16 May 2011, 
the FCA now provides more and more detail in its decisions as regards the 
calculation of the fine. This is of assistance to both the plaintiff in the draft-
ing of its claim and the courts in the issuance of their final decision.

32 Who bears the legal costs? Can legal costs be recovered, and if 
so, on what basis?

The general principle is that the unsuccessful party bears the legal costs 
(under article 696 of the FCPC). Legal costs are listed in article 695 of the 
FCPC: they include, among other things, fees for translation of documents, 
witnesses, experts and translators, but they do not include lawyers’ fees. 
In any case, the judge can always order another party to bear these costs 
(under article 696 of the FCPC). However, this only happens exceptionally 
and if it does, the judge’s rationale needs to be specific.

Finally, concerning other fees not covered by article 695, the judge 
can order the unsuccessful party to pay a certain amount to cover certain 
supplementary fees such as lawyers’ fees, on the basis of article 700 of the 
FCPC. In practice, this amount, which is freely determined by the judge 
by taking into account fairness and the financial situation of the parties, is 
almost always granted but is insufficient to fully cover these fees.

33 Is liability imposed on a joint and several basis?
Infringing parties that cause damage are jointly and severally liable. 
Consequently, a victim can claim damages from any of them. This is a gen-
eral principle of French civil liability rules.

34 Is there a possibility for contribution and indemnity among 
defendants?

As explained above, because of defendants’ joint and several liability, 
they may be obliged to pay damages in full to the victims. They can subse-
quently file an action for contribution against the other defendants who did 
not participate in the initial payment.

The court must determine each party’s share of liability and, accord-
ingly, the amount of damages that they must each pay to the victim.

35 Is the ‘passing on’ defence allowed?
As previously mentioned, antitrust actions are based on article 1382 of the 
FCC according to which parties must prove a fault, damage, and a causal 

Update and trends

Further to the introduction of group actions in French law, the next 
main change should be the implementation into French law of 
Directive 2014/104/EU.
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link between the fault and the damage. Plaintiffs will receive damages 
depending on the harm actually suffered. Consequently, the amount of 
damages will be reduced if a victim passed on a part of the price increase 
resulting from the anti-competitive activity.

Therefore, the passing-on defence is available and its consequence 
will be the reduction of damages for victims. However, there are only few 
examples of the use of the passing-on defence in France.

French courts have had the opportunity to deal with the application of 
the passing-on defence and to specify whether the burden of proof lies on 
the plaintiff or on the defendant.

In two follow-on actions following the Commission’s decision in 
Vitamins, the landmark cartel case, the burden of proof was placed on 
the plaintiff to prove why it could not have passed on the price increase 
onto consumers. First, a plaintiff requested that the Commercial Court 
of Nanterre award damages in the context of the Vitamins cartel case and 
with regard to the passing-on defence, the court did not require proof from 
the defendant. Instead, the court based its decision on the Commission’s 
decision and on a press release that stated, in general terms, that price 
increases were likely to be passed on to consumers. Ultimately, the court 
held that the cartel was implemented worldwide and consequently, every 
competitor of the plaintiff was subject to the same conditions. Therefore, 
the plaintiff had the possibility of passing on the increase and the choice not 
to do so was part of the plaintiff ’s pricing policy. In view of this, the court 
concluded that the plaintiff had not established the causal link between the 
fault and the damage (ruling rendered on 11 May 2006). Thereafter, in a 
similar case in 2007, the Commercial Court of Paris ruled that the plaintiffs 
could have passed on their price increase and rejected the parties’ argu-
ment that a price increase would have led to a loss in market share (ruling 
rendered on 26 January 2007).

Recently, in the context of two follow-on actions subsequent to the 
Commission’s decision in the Lysine cartel case (decision rendered on  
7 June 2000), the Court of Cassation ruled that the claimants had not 

suffered any harm because they had passed the price increase on to con-
sumers. Consequently, in both cases, the Court of Cassation affirmed that 
the burden of proving the absence of passing-on lies on the claimant, as part 
of the proof of the damage suffered (rulings rendered on 15 June 2010 and  
15 May 2012). In the first case, the Court of Appeal of Paris recently ruled 
that the claimant had suffered from higher prices due to the anti-compet-
itive behaviour, and thus awarded it damages in the amount of €1.66 mil-
lion (ruling rendered on 27 February 2014). The second case is currently 
pending appeal before the Court of Appeal of Paris.

It is worth mentioning, however, that article 13 of Directive 2014/104/
EU states that it should be for the defendant to prove that the overcharge 
was indeed passed on. Therefore, the Court of Cassation and court of 
appeal case law is bound to evolve in the near future (even possibly before 
the implementation of the Directive in French law given the importance of 
the principle of effectiveness of EU law).

36 Do any other defences exist that permit companies or 
individuals to defend themselves against competition law 
liability?

Based on the three necessary requirements to obtain compensation for a 
tort (under article 1382 of the FCC), defendants can only prove the absence 
of a fault, a damage, or a causal link between the fault and the damage. 
Since these are cumulative requirements, the proof of the mere absence of 
one of the three is sufficient to successfully dismiss a claim.

37 Is alternative dispute resolution available?
Alternative dispute resolution (including judicial and out-of-court media-
tion) is available and seems to be relatively successful. In fact, it is likely 
that there have been many settlements in the field of private antitrust liti-
gation, which could explain the relatively small number of decisions issued 
in the context of private actions in France.
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