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The following developments from the past month offer guidance on corporate law and governance law as they may be applied to 
nonprofit health care companies: 

1. BOARD PAYMENT AUTHORIZATION PROTOCOLS 
A new controversy involving an educational institution highlights the financial oversight challenges of the governing board with 
respect to the use of an “imprest” or similar account, payments from which do not require typically require board approval. In the 
instant matter (according to media reports), imprest accounts were allegedly used to process millions of dollars of potentially 
questionable payments without board authorization. Among the questionable alleged payments were those relating to the CEO’s 
membership dues in a private shooting club;  construction of a restaurant, and various financial arrangements with companies 
owned by or affiliated with board members. According to the media reports, over 550 separate imprest accounts were used to pay 
over $26 million on over 21,000 transactions involving over 5,500 vendors. It is important to note that the media stories contain only 
allegations, and do not reflect the formal responsive position of the college. However, this controversy may prompt the general 
counsel to recommend to the audit committee a periodic internal analysis of the use of imprest and similar petty cash based 
accounts, and the effectiveness of board-level payment authorization protocols. 

2. CO-PRESIDENTS ARRANGEMENTS 
A series of related developments, in both health care and other industries, suggests increasing interest in the use of “Co-
Presidents” and other forms of shared executive leadership arrangements. These appear most popular as leadership vehicles 
intended to address transition (as recently with a major nonprofit health system) and in connection with a merger or consolidation 
(as recently with a prominent nonprofit health system merger). They are also used in situations where additional executive expertise 
is deemed important; where the most capable senior executives have complementary skills; and where the nature of the CEO’s 
responsibilities are deemed so extensive that a shared arrangement is necessary. Indeed, recent media coverage projects 
increased use of these arrangements. Whatever the circumstances, the success of “Co-Presidents” arrangements often depends 
on detailed written articulation of how the duties of the executives are to be carried out, the nature of the transition (where 
applicable), the extent of board oversight of the shared position and the need for a dispute resolution mechanism. It is therefore 
very important for the general counsel to be directly involved in the structuring of any “Co-Presidents” arrangement. 

3. COMPENSATION COMMITTEE AND TALENT DEVELOPMENT 
A new report from the National Association of Corporate Directors and recent media coverage underscore the important role of 
the board’s compensation committee in exercising oversight of organization-wide talent development. Several recent academic and 
public policy commentaries have identified talent development as an increasingly important role of governance. The NACD report 
encourages efforts by the compensation committee to assure that compensation arrangements support the recruitment, retention 
and development of executive talent, beyond that of the CEO. The goal is that such arrangements will support corporate efforts to 
retain talent necessary for the organization’s future sustainability. The NACD report suggests the evolution of the compensation 
committee scope, to include management development matters (e.g., succession planning, employee engagement, diversity and 
inclusion) in addition to executive compensation. In this regard, the efforts of the compensation committee would operate as part of 
a broader board-level “rhythm” on matters of talent development and leadership succession. 

4. TECH TRANSFER OVERSIGHT 
Effective governance is often a key issue in developing compliant technology transfer programs within nonprofit health systems 
and academic medical centers. These programs have a unique need for board members with specialized expertise who are in a 
position to exercise informed, and unbiased, oversight over efforts to develop and commercialize technology in a nonprofit 
model. For that reason, UCLA’s introduction of a new, outside and independent nonprofit board to guide university technology 
transfer efforts is noteworthy. The new board—a template for all University of California campuses—is intended to provide 
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advice on tech development and commercialization efforts being conducted by the university. The board would include 
executives, lawyers and investors from biopharmaceuticals, engineering, technology and finance sectors. A vigorous conflict of 
interest policy would apply to the board members, and no technologies could be directed to a specific company. As such, the 
UCLA board may provide a model for nonprofit health system efforts to similarly capitalize on academic research. 

5. LEADERSHIP LIABILITY FOR CORPORATE MISCONDUCT 
Health system general counsel will want to note, and judiciously share internally, the themes arising from a trio of recent 
speeches by Department of Justice officials on the circumstances in which executives will be held responsible under criminal law 
for corporate misconduct. The general message from Justice is a willingness to pursue individuals—including senior executives—
within a corporation (including health care companies) considered responsible for corporate wrongdoing. This notwithstanding the 
acknowledged difficulties in proving the requisite intent necessary to establish executive liability. Comments from DOJ Criminal 
Division officials emphasize both (a) an interest in examining qui tam cases brought under the False Claims Act to determine 
whether a criminal investigation is needed, and (b) the value DOJ attributes, in the investigation process, to the corporation 
identifying those agents/employees considered responsible for the alleged violations. In a separate speech, Attorney General 
Holder suggested legislation that would make it a crime for corporate executives to make “reckless decisions” that lead to corporate 
losses in excess of $1 billion (i.e., establishing a “recklessness” standard of liability instead of “specific intent”). 

6. GC/CCO COORDINATION 
Two new somewhat competing surveys released in September are the latest in a long line of 2014 reports and policy 
commentaries on the respective roles of, and relationships between, the general counsel and the corporate compliance officer. 
The surveys in question were conducted by the consulting firm Mitratech, and by the Society of Corporate Compliance and 
Ethics, respectively. They focus on the duties and responsibilities of the general counsel and the compliance officer, their 
hierarchical position within the organization and the manner in which the positions interact with each other. Not surprisingly, the 
survey results project conflicting conclusions with respect to these key issues, particularly with respect to the "hotbed" issue of 
the independence of the compliance officer and on the application of the attorney-client privilege in the context of internal 
investigations. As such, the survey results are likely to further the long-standing controversy on the proper coordination of the 
organization's legal and compliance functions. As the continuation of this controversy is counterproductive to effective 
organizational risk management, the health system general counsel may wish to take the lead in promoting measures intended 
to bring clarification and coordination to the issue. 

7. DIRECTOR/TRUSTEE COMPENSATION 
A series of new developments reflect continued fluidity on the important subject of compensating board members of nonprofit 
health systems. Amendments to the Model Nonprofit Corporation Act reflect a more liberal approach to the concept, and the 
means by which it can be approved. A recent Florida decision awarded $24.6 million in compensation to the trustees of a 
charitable foundation, in recognition of their “exemplary job” in administering the trust. However, extensive public scrutiny is 
being applied to the proposal of the trustees of a prominent Minnesota private foundation to also serve as co-chief executives, 
and to increase their compensation. Board member compensation is an increasingly important governance topic for nonprofit 
health care systems, given the significantly more complex corporate agendas and greater operational diversity that require 
board attention and oversight. These new developments underscore the need for general counsel-directed leadership of internal 
compensation proposals, so that appropriate legal and tax issues are addressed. 

8. BOARD GENDER DIVERSITY 
It is becoming increasingly important for nonprofit health system boards to recognize the movement towards gender diversity in 
governance composition. The most recent—and perhaps noteworthy—development in this area was the September 16 speech 
by SEC Chairperson Mary Jo White. In her comments, Ms. White encouraged corporations to work harder to identify qualified 
women to serve in governance roles, and suggested that such efforts were consistent with shareholder interests and desires. 
Ms. White also provided data supporting the positive attributes of women directors. While Ms. White’s comments were, of 
course, directed to a public company audience, they are consistent with perspectives across industry sectors, and from public 
policy and governmental sources, on the importance of board-level gender diversity. It is an issue which should be addressed by 
the governance committees of nonprofit health systems.   
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