By Art DeCelle

BA Marketing and
Advertising Code

S

uccessful advertising and marketing initiatives are essential to the
continued growth and success of
the craft brewing movement. Whether
advertising includes traditional signs and
handbills or an integrated media campaign, brewers’ freedom to advertise in the
United States is a privilege that brewers in
other nations, and some industries in our
own country, do not share.
The best means of protecting commercial free speech in the brewing industry
is first to comply with federal and state
laws requiring truthful advertising and
prohibiting misleading or unfair advertising practices. Brewers also have a long history of voluntary compliance and industry
self-regulation to address legitimate societal concerns over issues such as alcohol
abuse, drunk driving, and underage drinking. Our industry commitment is embodied in the Brewers Association Marketing
and Advertising Code (BA Code). The BA
Code was developed by the BA board of
directors and senior staff and adopted by
the BA as official policy in February 2008.
The BA Code (available for download
under the Business Tools dropdown on
BrewersAssociation.org) and earlier codes
from predecessor organizations evolved
over time to address heightened social
concerns and new advertising technologies.The BA Code was amended in 2012 to
address digital advertising issues and new
advertising placement standards.
Conscientious implementation of the
BA Code:
• Protects all brewers’ advertising privileges;
• Contributes to broad social acceptability of beer; and
• Sustains our industry reputation for
quality advertising.
The preamble to the BA Code summarizes the commitment and goals:
“Beer is meant to be consumed responsibly, and brewers strongly oppose abuse or
inappropriate consumption of their beers.
In our culture, brewers are held collectively
to a standard that reflects on each brewery
individually and all breweries collectively.
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This document is intended to guide breweries and reflects the fact that brewers are
responsible corporate citizens.”
The BA Code addresses two fundamental aspects of advertising and marketing:
content and placement.
Advertising content includes straightforward images, text, personalities, speakers,
and overall message. Content guidelines
are consistent with the overall purpose
of the BA Code. Beer and beer consumers
should be portrayed in a socially responsible way. Images and messages should not
imply or portray drunken or illegal behavior.Advertising should never claim that beer
has therapeutic value or that drinking can
solve personal problems or help someone
achieve success.
Subtleties are also important. Deliberate

or inadvertent messages communicated in
advertisements and promotions that run
counter to the BA Code are subject to criticism by those who dislike beer advertising
generally. They may also be questioned by
loyal customers, most of whom want to
do business with responsible brewers. In
a worst-case scenario, a violation of the
BA Code can lead to inquiries from regulators, damaging a brewer’s reputation and
sometimes forcing cancellation of or major
changes in an ad or promotion.
Placement of beer advertising is also important. Common sense should drive decisions on locations of signs and point-of-sale
materials so that they are in public areas
where the audience is primarily made up
of adults of legal drinking age. Promotional
activities of any kind near schools, colleges,
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SCOPE OF ADVERTISING
Alcohol beverage advertising is subject to the authority of the federal Alcohol and Tobacco Tax and Trade
Bureau (TTB), the Federal Trade Commission (FTC),
state alcohol beverage control agencies, and state
attorneys general. Craft brewers should be aware
that regulators take an expansive view of the commercial activities and communication that constitute “advertising.” FTC requests to industry
members, including at least two BA members, have covered more than a dozen categories of
advertising and promotional activity, including:
• Newspaper and Magazine Ads: Print is not thought of immediately as the next hot
media, but digital versions of newspapers across America provide potentially valuable opportunities for brewers to reach a local audience with advertising and marketing.
• Online/Internet: Includes brewer-owned and operated websites, social media pages,
online apps, as well as advertising purchased in digital media owned by others, such as
online magazines and sites operated by networks.
• Outdoor Advertising: Covers traditional and electronic billboards, bus shelter and
transit ads, and other out-of-home advertising.
• Point of Sale (POS) Advertising and Specialty Item Distribution: Includes
signage and display props, adult apparel, and utilitarian items such as umbrellas, ice
buckets, and bar mats designed for retailers or consumers.
• Promotional Allowances: Includes cooperative activities with beer wholesalers and
retailers (where legal), such as incentives, local sponsorships, and payments made to
retailers for coupons or “scanbacks.”
• Sponsorship of Public Entertainment Events: Includes local beer, food, music, and
art festivals, charitable and civic fundraisers, and special events.
• Sponsorship of Sporting Events: While sponsorships of professional sports are
often associated with large brewers with substantial advertising budgets, many craft brewers sponsor minor league and other sports teams. Local college and university teams may
also provide opportunities, but review of audience demographics is essential; stations
operated by colleges and universities are likely to be governed by institutional policies
that restrict or prohibit alcohol beverage advertising.
• Product Placements: Placement of a product or advertising material is routinely done
in movies, television, or radio shows. Brands are also referenced in songs and music videos. Often these opportunities provide promotional association with media personalities.
Other areas reviewed in detail by the FTC include the companies’ compliance with voluntary
advertising placement provisions, sales, and marketing expenditures; and records of complaints regarding brewer advertising materials or promotions and reviews to check compliance
with BA Code, data collection, and data security practices.

and universities should be conducted on
licensed premises or in areas restricted to
persons over the legal drinking age.
Special attention should be devoted to
placements in digital media.The presence
of BA members in the American marketplace has increased dramatically in recent
years and coincides with a period of seismic change in advertising technology that
creates more opportunities for smaller
players in every industry. The “long tail of
the internet” touted by futurists and marketing gurus a decade ago has matured in
ways never imagined when that phrase
became popular. The range of digital advertising tools available today enables
craft brewers to reach potential customers based on their neighborhood, their favorite beer styles, or even their presence
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in a store that is featuring their brands.
The BA Code includes specific guidelines on digital media such as age gating
of websites and requirements that online
advertising be placed where at least 71.6
percent of the audience is 21 or older
(percentage based on U.S. Census data).
Social media sites, such as Facebook
and YouTube, provide means to restrict
placements to registered persons 21 or
older. Use of those features is extremely
important and provides a safe means to
reach adult consumers. In addition to the
placement requirements, the BA Code
includes guidance on privacy and data
security issues that are also covered in
federal and state law.
The BA Code encourages “all with
whom brewers do business to adhere to
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the law, as well as this Advertising and
Marketing Code.” Brewers should provide
the BA Code to their advertising agencies, web designers, POS manufacturers,
graphic design companies, and other vendors. One means to accomplish this is to
attach the BA Code to agreements with
others who work on your advertising and
marketing. Include a term that states your
commitment and the need for work produced to comply with the BA Code.
The sheer number of craft brewers and
their presence in every corner of the nation means that dozens of local agencies,
promoters, radio and television stations,
and others involved in advertising may be
working on behalf of a brewer for the first
time. Many people are in the chain of activity between concept and execution of
an advertisement or promotion. A lack of
sensitivity to the issues in the BA Code can
lead to unintended consequences, a setback to the initiative, and even long-term
reputational damage in a key market.
The Beer Institute, the National Beer
Wholesalers Association, and several retail
organizations also have voluntary advertising codes that are tailored to the roles
they play in advertising and promotions. If
BA members see actual or potential violations of the BA Code involving activities
of industry tiers, they should immediately
address them with the appropriate management. Many violations are honest errors that are quickly acknowledged and
corrected. If violations are not addressed,
a formal mechanism exists in the BA Code
to establish a panel to review a complaint.
The brewer responsible for the advertising
will have an opportunity to defend it.
The Federal Trade Commission (FTC)
is responsible for policing unfair and deceptive practices in interstate commerce
and has broad authority to conduct investigations of the activities of anyone doing business in the U.S. Over the last two
decades, the FTC initiated four extensive
reviews of advertising and marketing
practices in the alcohol beverage industry. The results of the FTC inquiries are
widely disseminated to members of Congress, state attorneys general, and many
others with an interest in alcohol policy.
The FTC also reviews advertising and
marketing activities of smaller companies
in the years between its major studies.
In a few instances over the years, the FTC
has taken aggressive enforcement action to
address complaints about advertisements
with significant fines and special compliance obligations imposed on the companies
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involved, as well as individual company executives. The advertising in question could
have been modified by a careful review to
ensure compliance with voluntary industry
codes, avoiding government intervention,
financial losses, and damage to the reputations of the companies involved.
Many craft brewers might assume that
their advertising and marketing activities are
limited in scope and will not get onto the
radar screen of government regulators (see
sidebar on page 22). While the 2014 FTC
Report reviewed 14 of the largest domestic
and international suppliers, agency officials
have also reviewed advertising activities of
smaller brewers, distillers, and winemakers.
An essential part of every brewer’s
business is its advertising and marketing
plan. While many brewers will claim that
they do not engage in significant advertising and marketing, regulators and the
public take a broad view of activities that
constitute “advertising.” (See sidebar.) The
success of the craft brewing movement
continues to garner substantial media interest. Modern media has the potential
for activities to gain significant exposure.
For example, hundreds, even thousands
of people may see a clever promotion or
memorable photos posted on social media
from brewpubs, tasting rooms, beer festivals, and other special events.
The full range of advertising tools available to brewers today must be used with
the same sensitivity that past generations
of brewers demonstrated when radio and
television were invented. The industry in
that era was composed of local and regional
brewers who grasped the importance of advances in communications for brand development. Prohibition made them sensitive
to social concerns, and the early ad codes
adopted by the U.S. Brewers Association in
the 1930s and 1940s show that they had
great foresight in establishing guidelines for
responsible broadcast advertising.
With active efforts to implement the
BA Code, craft brewers of the future will
look back and realize that today’s industry
leaders protected their opportunities to
reach adult consumers with creative and
informative advertising, using the latest
technology in a responsible manner.
Arthur J. DeCelle is counsel in the law
firm of McDermott Will & Emery LLP
and is based in the firm’s Washington,
D.C., office. He focuses his practice
on alcohol beverage regulation at all
levels of government and on legal and
public policy challenges facing heavn
ily regulated industries.
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