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Why Power of Attorney (POA) Abuse Matters

» A power of attorney is the most common legal instrument used to commit financial
exploitation of older adults.

+ Approximately 5.2% of older adults in families with an active POA are estimated to
be financially exploited by family members — the largest group of perpetrators.
This figure is likely an undercount given significant underreporting.’

* The intimate trust at the heart of a POA relationship is also what makes abuse so
difficult to detect, investigate, and prosecute.

“The trusting relationship, which serves as the foundation of a power of attorney, may constitute
the most likely breeding ground for financial abuse.” — Craft, 2022 (citing Dessin, 1996)

What Is a Power of Attorney?

A power of attorney is a legal document that allows a principal to appoint an agent to
make decisions on their behalf. Some key characteristics of a POA include:

» The principal must be of sound mind at the time of signing. A POA executed
without legal capacity may be invalid.

» A spouse does not automatically have POA authority — it must be formally
granted.

+ POA vs. Guardianship: A POA is created voluntarily and delegates authority in a
specific domain (like finances or health care). Guardianship is court-appointed
when a person is already legally incapacitated and is typically far broader.

+ POA vs. Conservatorship: A conservator is court-ordered to manage financial
affairs; a financial POA is private and pre-arranged.

Note: The term “conservatorship” most often refers to management of financial affairs only — but
it can vary depending on jurisdiction. Familiarize yourself with local statutes.

! Steinman, B. A., Vincenti, V. B., & Yoon, S. (2020). Family dynamics and their association with elder family
financial exploitation in families with appointed powers of attorney. Journal of Elder Abuse & Neglect, 32(5), 453—
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Types of Power of Attorney

Financial POA (POAF): Authority over bills, accounts, real estate, and benefits.

Health Care POA (POAHC): Authority over medical decisions — treatment,
providers, records, and end-of-life choices. Different from a Living Will, which
communicates a person’s wishes; a POAHC appoints someone to communicate
those wishes.

Durable POA: Remains in effect even if the principal becomes incapacitated. This
is the default under the Uniform Power of Attorney Act (UPOAA).

Springing POA: Takes effect only upon a specific triggering event, such as a
physician certifying incapacity.

General POA: Similar to a durable POA but terminates if the principal becomes
legally incapacitated. If a principal is later determined to be legally incapacitated,
the agent may have been acting without legal authority.

Limited or Special POA: Restricts the agent’s authority to specific tasks or time
periods.

Agent Duties Under the UPOAA

An agent’s authority is fiduciary. Under the UPOAA, an agent must:

Act in accordance with the principal’s reasonable expectations — or, if unknown, in
their best interest.

Act in good faith, with care, competence, and diligence (UPOAA §114).
Keep records of all transactions. Absence of records is itself a red flag.
Preserve the principal’s estate plan when consistent with those duties.
Act only within the scope of authority granted by the document.

“Hot powers” require express authorization in the POA document: gifts, beneficiary
changes, trust creation or amendment, and creating joint accounts (UPOAA §201).
Agents who take these actions without express authority breach their fiduciary duty
— and may face criminal charges.

The UPOAA has been adopted by 31 states and D.C. as of 2026. POA laws vary by state —
always consult local statutes. Notarization of all POA documents is strongly recommended as a
best practice.

How POA Is Misused

Financial Exploitation

Closing bank and investment accounts and transferring funds to the agent.
Selling or transferring real property without the principal’s knowledge.
Changing beneficiaries on insurance policies or retirement accounts.

Using POA authority to isolate the principal from family and support systems.

Obtaining a POA through fraud or undue influence — when the principal lacked
capacity or was coerced.
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Healthcare POA Abuse
» Overriding the principal’s expressed medical wishes.
» Denying access to preferred providers or facilities.
» Making end-of-life decisions contrary to the principal’s known wishes.
» Using healthcare decision-making authority to isolate the principal from family.

A healthcare POA does not give the agent the right to override a principal’s current, clearly
expressed wishes if the principal still has decision-making capacity.

Red Flags: Warning Signs of POA Abuse

Financial and Document Red Flags
» Unexplained or sudden financial problems; inability to pay bills.
« Unusual changes in wills, powers of attorney, or beneficiary designations.

« Banking changes: large sudden withdrawals, unusual wire activity, new names
added to accounts.

» Abrupt asset transfers to the agent or third parties; deeds retitled without clear
consideration.

* Missing or withheld records: refusal to share statements, receipts, or an
accounting; disappearing documents.

Relational and Behavioral Red Flags
» The agent is evasive, controls access to the principal, or speaks for them.

» New “gatekeepers”: restricted visits, blocked phone access — especially when
money is discussed.

« The principal appears fearful, confused, or expresses surprise about financial
transactions.

» Risk factors: family conflict, attitudes of entitlement, inadequate knowledge of the
POA role.

Not every red flag proves abuse — some reflect poor bookkeeping or confusion during a health
crisis. Context matters.

Investigation Strategies

Document Review

» Obtain and review the POA document: execution date, scope, witnesses,
notarization, and limitations.

* Request ALL versions of the POA. Ask why prior versions were amended or
replaced — alterations expanding authority near a health crisis warrant scrutiny.

» Compare the principal’s signature on the POA to exemplars on checks or other
documents to identify possible forgery or coercion.

« Coordinate with medical professionals to assess the principal’s capacity at the time
the POA was executed and at the time of the suspected abuse.
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Following the Money

Analyze financial records: bank statements, real estate transactions, investment
accounts, insurance policy changes.

Coordinate with financial institutions. Banks may have Suspicious Activity Reports
(SARs). Under UPOAA §120, third parties may refuse a POA in good faith if they
believe abuse is occurring.

Anticipate and document against the “gift” defense: agents who steal often claim
the principal gifted the money voluntarily.

Interview family members about the principal’s state of mind when the POA was
drafted and any particular interest the agent had in being designated.

Interviews and Leverage

Interview the principal using victim-centered techniques; always separately from
the agent.

Identify undue influence: look for isolation, dependency, and vulnerability of the
principal alongside the agent’s opportunity, actions, and rationalization.

Agents who misuse POA authority often believe they have absolute, consequence-
free power. This overconfidence can work to an investigator’'s advantage.

The Role of Advocates

The existence of a POA should never prevent advocates from providing services to
older survivors. It may make advocacy more necessary, not less.

Confidentiality: A POA does not change advocates’ confidentiality obligations.
Advocates are not required to share information with the agent. A valid release of
information is required.

Informed consent: Ensure the survivor understands their POA and consents to
services with full information.

Safety planning: Assess safety and develop a safety plan — which may include
revoking the POA if the agent is causing harm.

Mandated reporting: Understand your obligations under your state’s laws.

Revocation and Legal Remedies

Revocation

A principal with capacity can generally revoke a financial or healthcare POA in
writing at any time (UPOAA §301).

If the principal has been declared incapacitated, a court may revoke or limit the
agent’s authority (UPOAA §116).

Where incapacity or asset risk is acute, consider court-appointed guardianship
(personal decisions) or conservatorship (financial oversight) as emergency
protective options.

Revocation is a safety event, not just a legal act. Revocation may provoke
retaliation — plan for safety before executing.
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Legal Remedies
» Civil: Agents who breach fiduciary duties may be liable for losses and any profits
gained (UPOAA §117).
« Criminal: Theft, fraud, forgery, embezzlement, or state elder abuse statutes.
Penalties are frequently enhanced when the victim is an older adult.

» Federal: The Elder Abuse Prevention and Prosecution Act (2017) supports
coordination and designates Elder Justice Coordinators in each federal judicial
district.

* APS reporting: When misuse is tied to broader exploitation, a report to Adult
Protective Services and law enforcement may be appropriate.

Common Myths — and the Reality

« MYTH: A POA justifies what is otherwise theft. REALITY: An agent’s authority is
fiduciary and limited to the principal’s best interest. Self-dealing is a breach of duty
and may be a crime.

* MYTH: There can be no prosecution without victim testimony. REALITY: Strong
documentary evidence can support prosecution even when an older survivor is
unable or unwilling to testify.

* MYTH: Consent eliminates criminal liability. REALITY: Consent obtained through
undue influence or coercion is not valid consent.

« MYTH: A civil case bars a criminal case. REALITY: Civil and criminal proceedings
can — and often should — proceed simultaneously.

Multidisciplinary Coordination

No single discipline can address POA abuse alone. Coordinated community response
(CCR) and multidisciplinary teams (MDTSs) bring together:

» Law enforcement and prosecutors

* Victim advocates

» Adult Protective Services

» Aging and disability resource centers
» Elder law and civil legal aid attorneys
* Financial institutions

» Healthcare providers

Each discipline sees a different piece of the picture. Information sharing and
coordinated intervention improve outcomes for older survivors and strengthen cases.

Resources

* NCALL — POA FAQ for Advocates Working with Older Survivors: www.ncall.us


https://www.ncall.us/resources/publications-library/
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» DOJ Elder Justice Initiative — Financial Exploitation resources & webinars:
www.justice.gov/elderjustice

+ ABA Commission on Law and Aging — “Selected Issues in POA Law” (2023):
www.americanbar.org/groups/law_aging

» National Association of Elder Law Attorneys — Attorney referral: www.naela.org

» Consumer Financial Protection Bureau — Managing Someone Else’s Money
guides: https://www.consumerfinance.gov/consumer-tools/managing-someone-
elses-money/

» Local: State legal aid organizations, Area Agencies on Aging, Adult Protective
Services

This project is supported by Grant No. 15JOVW-24-GK-03046-ALLX awarded by the Office on Violence Against
Women, U.S. Department of Justice. The opinions, findings, conclusions, and recommendations expressed in this
publication/program/exhibition are those of the author(s) and do not necessarily reflect the views of the Department of
Justice, Office on Violence Against Women.
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